CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2406

Heard at Montreal, Thursday, 14 Cctober 1993

concer ni ng

ONTARI O NORTHLAND RAI LWAY

and

CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS [ UNI TED TRANSPORTATI ON
UNI ON - CANADA]

Dl SPUTE:

A claimof two (2) additional days' pay at the mninmum all owance
rate per fourteen (14) day pay period for the Mdtor Coach Operator
on Crew 37.

JO NT STATEMENT OF | SSUE

Article 6.1 of Agreenment No. 11 states:

Enmpl oyees regul arly assigned as Mdtor Coach Operators who are ready
for duty the entire nonth and who do not lay off of their own accord
wi || be guaranteed ten days' pay (at the operator's rate) and four
assigned rest days in each 14 day peri od.

It is the contention of the Union that conpensation for assignnment
Crew 37 is in violation of article 6.1 in that the enpl oyee receives
8 days' work and 6 assigned rest days. The Union, therefore,
requests conpensation for the two additional rest days on the

assi gnment .

FOR THE UNI ON: FOR THE COMPANY:

(SGD.) K. L. MARSHALL (SGD.) P. A DYMENT

GENERAL CHAI RMAN DEPARTMENT DI RECTOR, LABOUR RELATI ONS
There appeared on behal f of the Conpany:

M J. Restoule Manager, Labour Rel ations, North Bay
M Ber nar di - Supervisor Bus Operations, North Bay
And on behal f of the Union:

Ll oyd Marshal | - General Chairperson, North Bay

P. Ross - Local Chairperson, North Bay



AWARD OF THE ARBI TRATOR

In addition to article 6.1, reproduced in the Joint Statenment of

I ssue, article 7.1 is pertinent to the resolution of the grievance,
gi ven the subm ssions made by the Conpany. It provides, in part, as
fol |l ows:

7.1(a) Pay al | owances shall be set up for each schedul ed

assi gnment posted by order and notice showi ng duties and
headquarters. The day's work shall be arranged to suit the

requi renents of the service. As far as practicable regul ar
assignnments will be contained within a spread of eleven hours.
7.1(b) Kil ometres shall be calculated fromternminal to term nal
An al |l owance of 40 kilometres will be added to the actual m | eage of
each assignnent as conpensation for reporting tine, final tine,
garage tine and loading tine. Half time will be allowed for periods
rel eased fromduty during the day. No tine shall be deducted unl ess
the operator is relieved of all responsibility and the rel ease
period is not less than thirty minutes at any one tinme. The m ni mum

al l omance for a tour of duty on any assigned run will be 384

kil ometres. [ emphasi s added]

The Conpany submits that the guarantee expressed in article 6.1 is
meant to ensure that enployees will be paid a m ni nrum anount,

cal cul ated over ten days. Its representative submts that the

m ni nrum anount payable is derived fromthe provisions of article
7.1(b) where reference is found to a mninum al |l owance for a tour of
duty on any assigned run, in the anpunt of 384 kilonetres. According
to the Conmpany's interpretation, the guarantee of ten days' pay,
found in article 6.1 is not the same as a guarantee of ten days
wor k, based on the established nileage of a given assignnent, unless
such assignnment should fall below the mnimum provided in article
7.1(b).

It appears to the Arbitrator that both positions argued by the
respective parties have a certain plausibility. On the one hand the
Conpany subnits that article 6.1 is intended to provide only a

m ni mrum guar antee of ten days' pay, and that it nmust be read in
concert with article 7.1(b) which establishes the mininmum all owance
for a single tour of duty as 384 kilonetres. On that basis it
submits that because the assignment which is the subject of this
grievance exceeded ten tines the m ni mrum al | owance, or 3, 840
kilometres in the fourteen day period, there has been no violation
of the article 6.1.

On the other hand, the Union submits that the m ni mrum al | owance
provided for in article 7.1(b) has no direct bearing on the concept
of a guaranteed day's pay within article 6.1, save in the event of a
rest day when there is no assigned mileage. It subnmits that a day's
pay must be taken as the pay all owance on a nil eage basis for a

gi ven assignnment, in accordance with article 7.1 governing assigned
servi ce.



VWhile the matter is not without some difficulty, the Arbitrator is
i npressed with the representation of the Union that in fact the
interpretation which it advances was applied for a substantia
nunber of years by the Conpany. Significantly, this is confirned in
a letter witten by the Conpany's General Manager to the Genera
Chai rman of the Union, on February 24, 1983 in relation to the claim
of enployee McAlpine. In that letter the General Manager el aborates
a calculation of the enployee's guarantee, nmaking allowance for a
vacation period. The calculation so applied appears to support the
interpretati on advanced by the Union in the case at hand. The
guarantee is cal cul ated on the enployee's full assignnent for the
pay period, and not on the basis on the m nimum al |l owance provi ded
in article 7.1(b).

In the Arbitrator's view, the evidence of past practice related by
the Union, and reflected in the letter of February 24, 1983 is the
nost conpel | i ng evidence avail able to resolve the dispute at hand,
and nmust, on the bal ance of probabilities, be taken as reflecting
the intention of the parties with respect to the application of
article 6.1 of the collective agreenent.

For the foregoing reasons the grievance is allowed. The Arbitrator
directs that the enpl oyees assigned to Crew No. 37 be paid their
claimfor two days pay in each two week pay period to July 7, 1993.

Cct ober 15, 1993 (sgd.) MCHEL G PICHER
ARBI TRATOR



