CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2410

Heard at Montreal, Thursday, 14 Cctober 1993

concer ni ng

VI A RAI L CANADA | NC.

and

CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS [ BROTHERHOOD OF
LOCOMOTI VE ENG NEERS]

Dl SPUTE:

The di smi ssal of Loconotive Engineer A. Nolin, for conduct

i nconmpatible with his position as a | oconotive engi neer.

JO NT STATEMENT OF | SSUE:

On Novenber 11, 1991, M. Nolin was arrested at his honme by the
Shreté de Québec, for possession of cocaine. On Septenber 29, 1992,
M. Nolin appeared in court and pleaded guilty to the follow ng
char ges:

- possessi on for purpose of trafficking of 500 granms of cocaine;
and

- conspiracy to commt an indictable offence (trafficking of
cocai ne).

By letters dated Septenber 17 and Cctober 26, 1992, and in
accordance with Article 68 of the collective agreenent, the

Br ot herhood nmade two requests for a | eave of absence for M. Nolin.
Both requests were denied by the Corporation.

Foll owi ng a disciplinary investigation held on Novenber 23, 1991 at
the |l ocati on where he was incarcerated, M. Nolin was di scharged.
The Brotherhood contends M. Nolin's discharge to be a case of
wrongful dismissal; that M. Nolin's activities surrounding the
crimnal charge and conviction were of a social nature and not job
rel ated; and that his discharge was not warranted.

The Brot herhood contends that the Corporation had no contractual
right to secure an enployee statenent or investigate and discipline
as provided for in article 71.

The Brotherhood request that M. Nolin be reinstated w thout |oss of
seniority and with full conpensation for all wages and benefits

| ost.

The Corporation has denied the Brotherhood' s request.

FOR THE BROTHERHOQOD: FOR THE CORPORATI ON:
(SGDb.) B. E. WOOD (SGD.) C. C. MJGGERI DGE
GENERAL CHAI RVAN DEPARTMENT DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:
K. Tayl or - Senior Advisor & Negotiator, Labour Relations, Mntreal

D. A Watson - Senior Labour Relations O ficer,
Mont r eal

J- P Maheux - Trainmaster, Mntreal - Wtness
Y. Sanson - Trainmaster, Montreal - Wtness

And on behal f of the Brotherhood:

Philip Hunt - Counsel, Otawa

B. E. Wod - General Chairman, Halifax

G Hallé - Canadi an Director, Otawa

M Mar coux - Local Chairman, Quebec

M Gagnon - Observer

A. Nolin - Gievor



AWARD OF THE ARBI TRATOR

The grievor, an enployee of 21 year's service with a clear

di sciplinary record, was charged and convicted with possession of a
narcotic for the purposes of trafficking. The substance in question
was cocaine, and M. Nolin pleaded guilty, subsequently being
sentenced to serve two years | ess a day. He was paroled after three
nont hs of incarceration

The material before the Arbitrator reveals, w thout contradiction,
that the circunstances of the offence for which he was convicted,
following his guilty plea, are relatively unique. The evidence
before the Arbitrator, which Counsel for the Brotherhood advises is
the sane as that presented before the crinmnal court, reveals that
the narcotics in question were owned and kept by his girlfriend at
her residence. It appears that he was not aware that the drug was

i ntended for other than her own use, and that he did, on severa
occasi ons, convey tel ephone nessages to her relating to the purchase
of her drugs. No drugs were found on his person or at his own

resi dence, notwi thstanding a thorough search in that regard. In the
result, because of the presunptions of law applied in crimnal
prosecutions respecting the possession and sale of narcotics, he was
convicted, along with his girlfriend. Wile she received the sanme
sentence as he, she served four tinmes the period which he served in
pri son, being paroled after one year, an apparent reflection of her
greater degree of responsibility for the offence.

The concern of this Ofice with respect to the invol venent of

enpl oyees in a safety sensitive position in the use or distribution
of narcotics is a matter of record. Were enpl oyees are engaged in
the |l arge scal e possession of drugs, or are seen as actively
associated with drug trafficking, the inconpatibility of such
activity with their enploynent has been readily found. (CROA 1703,
2038, 2039, 2090, 2172, & 2296) In CROA 1703 the Arbitrator comented on
the concerns of enployers in safety sensitive industries with
respect to off duty trafficking in narcotics on the part of an

enpl oyee, stating in part:
Apart fromthe nore serious crinmnal ranmifications inpacting on an
enpl oyee' s reputation, that approach reflects a natural concern that
a person whose involvenent with drugs extends to producing or
selling it for profit. It is not unnatural to harbour concerns that
the profit notive may cause the individual's trafficking to spread
into the work place.



In the case at hand the circunstances are uni que, and the Arbitrator
is satisfied that, notwi thstanding the grievor's guilty plea and
conviction, the unrebuttted facts disclose that he was not hinself
i nvolved in the possession of narcotics in the physical sense, even
t hough he may have been in the | egal sense, and that he was not
hi msel f involved in selling narcotics. While his know edge of his
girlfriend' s activities and his involvenment in relaying tel ephone
nmessages to her may have led to his conviction, they do not, of
t hemsel ves, give rise to the kinds of concerns expressed in the
cases cited above. On a fair appraisal of the facts, it would appear
that while the grievor's conviction was nerited under the |aw, he
was clearly not a prine nover in drug trafficking activity, and was.
in the end, tarred by another's brush.
On the whole, there are reasons to doubt that the summary di scharge
of M. Nolin was the appropriate disciplinary response in the
circunstances. There are, it appears to the Arbitrator, a nunber of
mtigating circunstances to consider. M. Nolin had 21 years'
service at the tinme of his discharge, and his disciplinary record
was clear. His responses to the Corporation during the course of the
di sciplinary investigation follow ng his conviction were honest, and
to all objective appearances, accurate as to the facts. Moreover, as
el abor at ed above, notw thstanding his conviction, his involvenent in
the crimnal offence was clearly secondary to the activities of his
girlfriend. M. Nolin denies any know edge that she obtained cocai ne
ot her than for her own use, and asserts that he did not himself use
the drug. There is no objective evidence to rebut, or indeed cast
doubt, on his representations in that regard. |ndeed, his sentencing
and eventual parole after a brief incarceration suggest that the
crimnal authorities gave sone weight to his explanation
In the circunstances | am satisfied that the events which transpired
are not such as to have destroyed the possibility of the grievor
returning to productive service in a safety sensitive position. It
seens to me that he nay be allowed to do so, subject to conditions
fashioned to protect the interests of the Corporation. The
Arbitrator therefore directs that the grievor be reinstated into his
enpl oyment forthwi th, w thout conpensation for any wages or benefits
| ost, and without |loss of seniority. The grievor's reinstatenment
shall be on condition that he accepts to be subject to periodic drug
testing by the Corporation, to be conducted randomy and in a manner
that is not abusive, for a period of not Iess than three years from
the date of his reinstatenent. Evidence establishing the use or
possessi on of any prohibited narcotic during the three year period
in question will be grounds upon which the Corporation may nullify
his reinstatenent, with no further recourse to arbitrati on save upon
the question of use or possession. The Arbitrator retains
jurisdiction.
Oct ober 15, 1993 (sgd.) MCHEL G PICHER

ARBI TRATOR



