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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2416

Heard in Montreal, Wednesday, 10 Novenber 1993
concerni ng
CANADI AN NATI ONAL RAI LWAY COVMPANY

and
CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS
[ BROTHERHOOD OF LOCOMOTI VE ENG NEERS]

Dl SPUTE:

Appeal the discharge of Loconmotive Engineer P. C. Hardw ck,
Ham | t on.

JO NT STATEMENT OF | SSUE

On 27 Septenber 1992, Hamilton-Wentworth Regional Police Drug
Squad executed a search warrant at the residence of P. Hardw ck,
477 Montsberg Road, Freelton, Ontario. During the search of P
Hardwi ck's residence a substantial quantity of marijuana was
sei zed. In addition, materials for growing and harvesting
marijuana were also seized by the Police. Subsequent to the
search and seizure, P. Hardwi ck was arrested and charged with
cultivating marijuana, and possession of marijuana for the
pur pose of trafficking.

Foll owing an investigation of the matter, Loconotive Engineer
Har dwi ck was di scharged effective 10 February 1993 for conduct
i nconpatible with enploynment in a safety sensitive position

The Brotherhood contends that the discipline assessed is too
severe and further contends that there are mtigating factors
whi ch should be taken into consideration that would warrant the
substitution of the discipline assessed to another form of
di scipline to provide Loconotive Engi neer Hardwi ck an avenue to
be reinstated.

The Company disagrees with the Brotherhood' s contentions and
has declined the Brotherhood' s request.

FOR THE BROTHERHOOD: FOR THE COMPANY
(SGD.) C. HAMLTON (SGD.) A E. HEFT
GENERAL CHAI RMAN FOR: VI CE- PRESI DENT, GREAT LAKES
REG ON
There appeared on behal f of the Conpany:

A. E. Heft - Manager, Labour Rel ations, Toronto

K. Peel - Assistant Regional Counsel, Toronto

R. Bat eman - Labour Relations Oficer, Toronto

D. W Coughlin - Manager, Labour Rel ations, Montrea
V. J. Vena - Coordinator, Transportation, Montreal

J. Sauv, - Manager, Train Service, N agara Falls
And on behal f of the Brotherhood:

J. Shields - Counsel, Otawa

C. Hanilton - General Chairman, Toronto

T. G Hucker - Vice-President, Otawa

R. Robi nson - Local Chairnman, Hamlton

R. Woehl - Local Chairnman, Hornepayne

P. C. Hardwi ck - Gievor



AWARD OF THE ARBI TRATOR

The evidence discloses, to the Arbitrator's satisfaction, that
M. Hardwick was involved in the large scale growing and
harvesting of nmarijuana in circunstances which would cause the
Conpany grave concern. Anong the materials seized at hi s
residence are scales and other paraphernalia normally associated
with the distribution of drugs. While it is true that he was
convicted, apparently on the basis of a plea bargain, of the
| esser offence of cultivating a narcotic, without reference to
t he purpose of trafficking, the picture presented to the
enpl oyer, which is responsible of the assignment of M. Hardw ck
as a loconotive engineer in a safety sensitive position, gives
consi der abl e pause.

A nunber of prior decisions in this Ofice have considered the
appropriate response in a case of this kind (e.g. CROA 1703,
2039, 2296). In the case at hand, given the quantity of marijuana
in the grievor's possession, being in the order of sone twelve
pounds, and the scal es and other paraphernalia in his possession
the Arbitrator is satisfied that the case is justifiably viewed
as simlar to those cited above.

The Brotherhood argues the application of Re Dorr-diver-Long
Ltd. and United Steelworkers, Local 469, (1973), 3 L.A . C. (2d)
193 (O Shea). For the purposes of clarity, it should be
understood that to the extent that the observations nade in the
decisions of this Ofice nay be seen as different from the
approach taken in Re Dorr-Qiver-Long Ltd. at p. 200, whatever
considerations may apply in a closed industrial plant, I do not
consi der that the reasoning of that award is necessarily
appropriate or correct in the context of running trades enpl oyees
and others occupying a safety sensitive position in t he
operations of a railway. Where involvenment with the production or
distribution of drugs is concerned, enployees who operate heavy
equi pnent in the transportation industry in unsupervi sed
circunmstances and in | ocations which can involve substantial risk
to the public nmust be held to the highest standards. For reasons
related in prior awards, absent conpelling evidence, substantia
i nvolvenent in the cultivation or production of prohibited
narcotics is inconpatible with the ongoing enpl oynent of a person
regularly entrusted with the novenent of trains. In the instant
case that remains so, notwithstanding the grievor's seventeen
years of service, and his prior disciplinary record.

For the foregoing reasons the grievance nust be di sm ssed.

12 Novenber 1993 (Sgd.) M CHEL G Pl CHER
ARBI TRATOR



