CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2438

Heard in Montreal, Tuesday, 11 January 1994
concerni ng
CANADI AN PACI FI C LI M TED

and
CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS
[ UNI TED TRANSPORTATI ON UNI ON]

Dl SPUTE:

The dispute in this case concerns Yard Forman K. J. Freitag's
eligibility for a separation opportunity under the Reduced Fright
Crew Consi st Agreenent.

JO NT STATEMENT OF | SSUE

Yard Foreman Freitag originally applied for separation in
accordance with the provisions of Article 9 of the Reduced
Frei ght Crew Consist Agreenent, pursuant to Bulletin No. VAN-452
dated October 15, 1989. M. Freitag was not anong the successful
appl i cants posted on Decenber 15, 1989.

On January 18, 1990, Yard Foreman Freitag, upon arrival for
his regular assignnent, was inforned that a problem had arisen
with another individual's application for reduced freight crew
separation and accordingly, he was to be awarded a retirenent
separation, as bid for in October 1989. Two days later, M.
Freitag was notified by the Conpany that a ni stake had been nade
and he was not now eligible for the allowance.

On March 21, 1990, Yard Foreman Freitag was inforned by the
Superintendent's office that another application for a reduced
freight crew consi st separation had been rejected, and that March
22, 1990 would be his last working day as he was now entitled to
that retirement separation.

At that tine, he was also advised that he would receive
$42,087. 00, which represented the anount he would receive in lieu
of separation benefits for the reduced freight crew consist
separati on.

On March 22, 1990, Yard Foreman Freitag signed his retirenment
papers, and began his pre-retirenment annual vacati on.

On My 11, 1990, Yard Foreman Freitag was once again contacted
an informed that new informati on had surfaced and he was not now
entitled to the separation benefits.
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M. Freitag was provided with the option of returning to work,
or following through on his retirement plans wthout paynment.
Yard Foreman Freitag elected to continue on with his retirenent,
but initiated a grievance for the paynent of the allowance. Yard
Foreman Freitag retired from Conpany service effective June 1,
1990.

The Union has requested the paynment of $42, 087.00 to M.
Freitag.

The Conpany has refused to make the paynent.

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) T. G HUCKER (SGD.) M E. KEIRAN
VI CE PRESI DENT FOR: GENERAL MANAGER, OPERATI ONS &

MAI NTENANCE, HHS
There appeared on behal f of the Conpany:

R. Wl son - Manager, Labour Rel ations, Vancouver
R. Hunt - Labour Relations Oficer, Mntreal

And on behal f of the Union:

T. G Hucker - National Vice-President, BLE, Otawa
AWARD OF THE ARBI TRATOR

The record before the Arbitrator reveals an obvi ously
unfortunate error on the part of the Conpany. It is not disputed
that, for a second time, M. Freitag was |led to believe that he
could retire with the benefit of a substantial retirenent
separation paynent. It is equally not disputed, however, that by
the proper operation of the collective agreenment and the reduced
freight crew consi st agreenent, another enployee was, in the end,
entitled to that paynent, and not M. Freitag.

The material before the Arbitrator discloses t hat t he
grievor's retirement was scheduled to commence on June 1, 1990.
As is normal, he was to take his accrued vacation inmmediately
prior to his retirement, as a result of which he ceased working
as of March 22, 1990. As soon as it becanme apparent to the
Conpany that it had made a mistake, it so advised M. Freitag, on
or about May 11, 1990. It is common ground that at that point the
Conmpany offered to reinstate the approximtely seven weeks of
vacation with pay which the grievor had used up to that tine. He
would, in other words, return to work with no loss of his
vacation entitlements, with the benefit of some seven additi onal
weeks' vacation with pay.

The claimof estoppel made by the Union depends, in part, on
t he success of its subm ssion that the grievor materially altered
his circunstances in reliance upon the representation of the
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Conmpany with respect to the paynment of his separation allowance.
It seems to the Arbitrator that if it could be shown, for
exanple, that the grievor had proceeded in reliance upon the
representation of the Conpany, and had made irrevocabl e
conmtnments to purchase a retirenent hone, estoppel could be
conpellingly argued. It the case at hand, however, there is no
evidence of any such injurious reliance. Wile the evidence
di scloses that M. Freitag did book an overseas vacation which he
was not able to cancel, any prejudice which that m ght have
represented was, | think, substantially conpensated for by the
Company's offer of a further seven weeks' vacation with pay.

The Conpany's error obviously caused a substantial degree of
anger and frustration to M. Freitag. He and his w fe proceeded
to nmake a serious retirenent decision and to plan their future
based on the expectation of receiving the separation all owance as
part of his retirement package. The enotional upheaval and
frustration caused by the reversal of such a plan, especially for
a second time, cannot be mnimzed. As unfortunate as the facts
may be, however, they cannot alter the rights and entitlenents of
the parties under the terns of the agreenments which bind them

As noted above, it is not disputed that M. Freitag was not,
in fact, entitled to the paynent of the separation allowance, and
that the Conpany did proceed in error. There is no suggestion of
bad faith. Further, when the error was realized, the Conpany
offered to nmake the grievor whole by allowing himto return to

work, if he so chose, without any | oss of accrued vacation
entitlement. 1In all of the circunstances the Arbitrator cannot
find that the Union has established the elenment of injurious

reliance, such as to give rise to the application of the doctrine
of estoppel. Nor can | find that there is any violation of the
coll ective agreenment, or of the reduced freight crew consist
agreenment, discl osed.

For these reasons the grievance cannot be sustai ned.

14 January 1994

M CHEL G PI CHER
ARBI TRATOR



