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Heard in Montreal, Wednesday, 12 January 1994
concerni ng
VI A RAI L CANADA | NC.

and
CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT & GENERAL WORKERS

Dl SPUTE:

The all eged unjust disnmi ssal of M. W Podol sky.
JO NT STATEMENT OF | SSUE

On July 5, 1992, M. Podol sky booked sick and did not return
to work. Followi ng requests for nedical justification for his
absences, he was sent a letter to attend a formal investigation
into his failure to respond and failure to provide the requested
information, as well as to explain his absence. The grievor
failed to attend the hearing.

Following further inquiries, on March 4, 1992, the grievor's
personal physician advised the Corporation that he had conpl eted
the required SunLife forns Decenber 22, 12992, and simlar forms
on Novenber 17, 1992 and again on February 18, 1993. He further
i ndicated that there was sone progress in the therapy but that
M. Podol sky was not able to resune gainful enploynent and the
physician was, at the tinme, unable to predict when the grievor
woul d be able to return to work

The Brotherhood contends that the Corporation has violated
past practice and Articles 11.3, 24.1, 24.2 and 24.5 of
Col l ective Agreement No. 1, when the grievor was released from
servi ce.

The Corporation nmaintains that the grievor was not disciplined
for his absences, and that it is the enployer's right to dismss
enpl oyees for innocent absenteei smwhen they are unable to attend
work on a regul ar basis.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON
(SG.) T. N. STOL (SG.) C. C. MJGGERI DGE

NATI ONAL VI CE- PRESI DENT DEPARTMENT DI RECTOR, LABOUR
RELATI ONS
There appeared on behalf of the Corporation:

C. Pol |l ock. - Senior Oficer, Labour Relations, Mntrea
C. Roul eau - Senior Oficer, Labour Relations, Mntrea
And on behal f of the Brotherhood:

P. Askin - Representative, Vancouver

W Podol sky - Gievor

AWARD OF THE ARBI TRATOR

Upon a review of the evidence the Arbitrator is satisfied that
the grievor did incur a rate of innocent absenteeism which
standi ng alone, justified the Corporation's decision to termnate
his services. A letter dated March 4, 1993 addressed to his
section director by Dr. M Mattas, the grievor's physician
indicated an inability on the part of the doctor to predict when



the grievor would be able to returnto work. As the record
di scl oses, M. Podol sky had averaged sone 114 sick days per year
over a period of nine years. At all relevant tines t he
Corporation was unaware of any nmedical prognosis which would
suggest that M. Podolsky could maintain a regular rate of
attendance at work.

The record before the Arbitrator, however, reveals nore.
Firstly, | amsatisfied that the grievor's absenteeismrecord is
substantially attributable to his diagnosed condition of anxiety
and depression. This has plainly afflicted himover a period of
several years and has negatively inpacted his ability to be in
regul ar attendance at work. In such a case, as noted in CROA
2371, the follow ng principles apply:

It is generally accepted that for an enployer to be
entitled to invoke its right to termnate an enployee
for i nnocent absenteeism it nust satisfy t wo
substantive requirenents, nanmely that the enpl oyee has
denmonstrated an unacceptable |evel of absenteeism as
conpared with the average of his peers over a
sufficiently representative period tine, and, secondly,
that there is no reasonable basis to believe that his
or her performance in that regard will inprove in the
future.

I am satisfied that in the case at hand the first of the two
conditions is established, and | amfurther of the view that the
Corporation had no reason, at the time of the discharge, to
believe other than that the grievor would be unable to be regul ar
in his attendance in the future. At the hearing, however, further
evi dence was adduced. The record establishes that M. Podol sky
pursued ongoing treatment for his condition, both through Dr
Mattas in Wnni peg, and through regi stered psychologist Sally J.

VWhitnmore of Victoria, British Colunmbia. In a letter dated
Novenber 23, 1993 Dr. Mattas states, in part, "... | saw M.
Podol sky ... October 5/93. At that tine, he was doing well. He

has nmaintained his rem ssion and he has now fully recovered from
his depression. He is, therefore, capable of returning to work."

The Arbitrator is satisfied, in light of the foregoing, that
the Brotherhood has tendered sufficient evidence in satisfaction
of the second condition. There is substantial reason to believe,
on the bal ance of probabilities, that M. Podol sky is now capabl e
of resum ng regular attendance at work. In so concluding | share
the view of the preponderance of Canadian arbitrators that in
such a case it is appropriate to consider evidence with respect
an enployee's nmedical condition, even when it involves treatnent
and di agnosis follow ng the enployee's discharge.

This is not, in my view, a case for reinstatenent with
conpensation. At the time of the grievor's ternmnation the
Corporation had every reason to believe, as it did, that both
condi ti ons, an unacceptable | evel of absenteei smover a sustained
period of tinme, and a lack of any basis to expect that the
grievor's attendance would inprove in the future, were satisfied.
This, in my view, a case for a conditional reinstatenment upon
terms which wll protect the interests of the enployer, while
respondi ng to the subni ssion made on behal f of M. Podol sky that
he is now in control of his condition. It is appropriate,

t hi nk, to fashion conditions of reinstatenent which are
predi cated on the correctness of the grievor's claimthat he wll



be regular in his attendance at work in the future.
For the foregoing reasons the grievance is allowed, in part.

M. Podol sky shall be reinstated into his enploynent, without
loss of seniority and without conpensation. His reinstatenent
shall be conditional upon his nmaintaining a rate of absenteei sm
which will not exceed that of the average of all other station

enpl oyees in VIA West, for a period of not less than two years
fromthe date of his reinstatement. Should M. Podol sky's rate of
absent eei sm exceed the average, cal cul ated over any of the four
si x-nmonth periods within the two years, his enploynent shall be
subject to inmediate term nation, with any further recourse to
arbitration to be linmted to the issue of the calculation of the
applicable rates of absenteei sm

14 January 1994

M CHEL G PI CHER
ARBI TRATOR



