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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2443

Heard in Montreal, Wednesday, 12 January 1994
concerni ng
CANPAR

and
TRANSPORTATI ON COVMUNI CATI ONS UNI ON

Dl SPUTE:

CanPar enployee Rodney Dean, Orillia, was laid off and a
junior enployee, M. Lee, was allowed to work.
JO NT STATEMENT OF | SSUE:

On or about January 11th, 1993, M. Dean was laid off and a
junior enmployee M. Lee was allowed to work

The Union asserts that M. Dean did file a grievance when he
was advised to do so, as when he inquired why the junior man was
working he and the other enployees at Oillia were told by the
Supervisor K. Killingbeck that M. Lee was a Lead hand and had
one nore day's seniority than any other enpl oyee.

The Conpany denied the Union's claim stating that t he
Supervisor did not state this and the grievance was out of tine
and further M. Dean was not qualified.

The Union further asserts that M. Dean was qualified and is
entitled for all lost tine.

FOR THE UNI ON : FOR THE COVPANY
(SGD.) D. J. DUNSTER (SGD.) P. D. MACLEOD
EXECUTI VE VI CE- PRESI DENT DI RECTOR, HUMAN RESOURCES
There appeared on behal f of the Conpany:
M D. Failes - Counsel, Toronto
B. F. Weinert - Director, Labour Relations, Toronto
K. Killingbeck - Area Supervisor, OGshawa/Oillia
And on behal f of the Union:
P. Sadi k - Counsel, Toronto
G Rendel | - Division Vice-President, Toronto

AWARD OF THE ARBI TRATOR

The tineliness of the instant dispute turns on the application
of article 5.3.1 of the collective agreenent, which reads as
foll ows:

An enpl oyee whose position is abolished or who is
di splaced from his position nust displace, wthin 2
wor ki ng days, a full-time junior enployee in his |I|oca
seniority group for whose position he is qualified. An
enpl oyee who fails to conply with said tinme limt shal
not have the right to return to service by displacing a
juni or enpl oyee.

The grievor was laid off on January 11, 1993. At that tinme the
| ead hand position was held by a junior enployee, M. Larry Lee
who was still being trained in that position. It is conmon ground
that M. Dean did not seek to displace M. Lee within two working
days of the abolishing of his job



The Union seeks to justify the delay in the grievor's claim in
the fact that Termi nal Supervisor Carl Killingbeck had, severa
weeks previously, nade a statenent to the enployees at the
Oillia termnal to the effect that the | ead hand enjoyed a form
of super seniority. Upon a close review of the evidence, the
Arbitrator cannot sustain the Union's position. It 1is not
di sputed that M. Killingbeck in fact relayed to the enployees,
at the tine the | ead hand position was open for bids, that at the
Oshawa term nal the | ead hand had not been laid off in preference
to senior enployees and that a grievance filed by the Union in

respect of that incident had been withdrawn. On balance, | am
satisfied that at nost, M. Killingbeck was expressing his own
experience wth respect to the treatnent of a lead hand in a
specific situation, and was not pur porting to make

representations which were binding upon the Conpany, or upon
which the Union could ground an equitable argunent with respect
to the cause for delay in the filing of the instant grievance.

In the result, | amsatisfied that the grievance cannot be
entertained, as the grievor failed to seek to displace M. Lee
within two working days, as provided under the ternms of article
5.3.1 of the collective agreenment. Further, if it were necessary

to so conclude, | would not accept the suggestion of Counsel for
the Union that M. Dean possessed the qualifications for the |ead
hand position. | accept the representations of the Conpany that

in the case at hand the |lead hand functions are relatively
conplex as they relate to the immediate supervision of al
operations at Oillia. Additionally, recent prior discipline
assessed against the grievor for the falsification of Conpany
records woul d seriously undernmne his claimto qualification

For all of the foregoing reasons the grievance nust be
di sm ssed.
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