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Heard in Montreal, Tuesday, 8 February 1994
concerni ng

CANADI AN NATI ONAL RAI LWAY COMPANY

and
CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT & GENERAL WORKERS

EX PARTE
Dl SPUTE:
Unjust loss of seniority and enployee status of M. J.E
St anl ey.
EX PARTE STATEMENT OF | SSUE
M. J.E. Stanley concluded a period of educational |eave on

May 25, 1993. On May 13, 1993, the grievor contacted the Conpany
and requested a further | eave of absence and asked to be advised
of his rights for possible severance entitlenent. The Conpany
advised that they would contact him in connection wth his
request. On August 14, 1993, the grievor received a registered
letter dated July 31, 1992, indicating that his services were
di spensed with, effective inmediately, for "failure to exercise
upon conpl eti on of educational |eave".

The Union grieved the matter on the basis that the Conpany had
not responded to M. Stanley's requests made during the tel ephone
conversation of May 13, 1993, and clained that under all of the
surroundi ng circunstances, M. Stanley had been unjustly
di scharged contrary to Articles 11.4, 11.5, 12.5, 13.8, 17.5,
17.6 and 17.8 of Agreenment 5.1

The Conpany clainms they forwarded a |etter dated May 17, 1993,
to M. Stanley providing himwith the requested infornation
which M. Stanley clains he never received. The Conpany further
clainms that they have not violated any of the provisions of the
Agreenent .

FOR THE BROTHERHOOD:

(SGD.) T. N STOL

NATI ONAL VI CE- PRESI DENT

There appeared on behal f of the Conpany:

E. Vick - Labour Relations O ficer, Mncton

W E. Agnew - Manager, Labour Rel ations, Moncton

O Lavoie - System Labour Relations O ficer, Mntrea
And on behal f of the Brotherhood:

T. Barron - Representative, Mncton

J. Stanl ey - Gievor

AWARD OF THE ARBI TRATOR
Having regard to the material filed, and to the evidence of
the grievor, the Arbitrator is satisfied that M. Stanley was not
sufficiently apprised of the Conpany's view that he was under an
obligation to exercise his seniority within a ten day period
following his discussions with M. Agnew. Wiile | am satisfied
that both M. Stanley and M. Agnew proceeded in good faith, the



evidence indicates that there was a miscomunication between
them | accept the evidence of the grievor that he understood
t hat he woul d have the opportunity of reviewing a letter from M.
Agnew, setting out his options, including the possibility of
taking a severance. | also accept his evidence that he did not
receive the letter until well after the Conpany purported to
term nate his services.

At the centre of the dispute between the parties is the issue
of whether the grievor would have been entitled to a |eave of
absence for the period of his articles at law, following the
conpletion of his LLB degree. In this regard articles 17.6 and
17.7 of the collective agreenent provide as foll ows:

17.6 Leave of absence for educational purposes may be
granted to enployees in accordance with the conpany's
regul ati ons. The Regional Vice-President of t he
Brotherhood will be informed when such |eaves are
granted. Such enployees who return to the service
between school terms, or prior to ternminating the
educational course for which | eave of absence has been

granted, will not be pernmitted to exercise their
seniority.

11.7 Leave of absence under article 17 shall not be
granted for the purposes of engaging in work outside
t he Conpany service, except in cases i nvol vi ng

si ckness, or when made the subject of nutual agreenent
between the proper officer of the Conpany and the
Regi onal Vi ce-President of the Brotherhood.

In the Arbitrator's view working under articles at law would
plainly fall within the terms of article 17.7 of the «collective
agreement. VWile it is true that articles are part of a
professional |awer's training, they conme only at the conclusion
of his or her university course resulting in the granting of an
LLB degree. Most significantly, except in the npbst unusua
circunstances, the articled student is gainfully enployed by the
law firm corporation or government agency by which he or she is
enployed. That 1is <clearly the case with M. Stanley. |In the
circunstances, | amsatisfied that M. Stanley's entitlenent to
| eave of absence during the course of his period of articles
woul d be subject to the Conpany's approval under article 17.7 of
the agreement. 1In other words, it could be achieved only by
nmut ual agreenent between the proper officer of the Conpany and
the regional vice-president of the Brotherhood.

For the reasons related above, however, | am not satisfied
that the Conpany was entitled to treat the grievor as having
forfeited his seniority, and being subject to dism ssal under the
terms of article 13 of the collective agreenent. The forfeiture
of seniority wunder article 13.8 is subject to the tinme Ilimts
specified wthin the article calculated " from the time he
reports for duty". In the case at hand | cannot find that the
grievor can be said to have reported for duty in the sense
contenplated by article 13.8 of the agreenent. In the result, the
period of ten cal endar days established in article 13.3 of the
collective agreenment did not cone into effect as it applied to
M. Stanley. Rather, M. Stanley was wunder a bona fide
m sinmpression of his rights, rising out of a m sunderstanding
between himself and M. Agnew in the course of their telephone
conversations of May 11 and May 13, 1993.



In the result, the grievance nust be allowed, in part. The
Arbitrator finds and declares that the Conpany wongfully
di smssed the grievor, and that his seniority is not forfeit.
That concl usi on, however, does not prevent the Conpany from now
exercising such rights as nmay be appropriate with respect to
allowing or disallowi ng any further continuance of the grievor's
| eave of absence. By the same token, M. Stanley is in a
position, should his | eave of absence be term nated, to exercise
what ever options nmay be available to hi munder the collective
agreenent or the Enploynent Security and |ncome Mintenance
Agreenent, as the case may be.

Subject to the above observations, the matter is remtted to
the parties, with the Arbitrator retaining jurisdiction in the
event of any dispute between them having regard to t he
interpretation or inplenentation of this award.

11 February 1994 (sgd.) MCHEL G PICHER
ARBI TRATOR



