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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

SUPPLEMENTARY AWARD TO
CASE NO. 2447

Heard in Mntreal, Thursday, 14 July 1994
concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY

and
CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT & GENERAL WORKERS

There appeared on behal f of the Conpany:
W D. Agnew — Manager, Labour Rel ations, Moncton
O. Lavoi — Labour Relations Oficer, Mntrea

And on behal f of the Brotherhood:
T. E. Barron — Staff Representative, Mncton
J. E. Stanley - Gievor

SUPPLEMENTARY AWARD OF THE ARBI TRATOR

The position argued by the Brotherhood before the Arbitrator
is wutterly wthout nerit. In the award dated 11 February 1994,
the Arbitrator allowed the grievance of M. Stanley, in part. It
is comon ground that he has been on extended | eave from service
since 1988, to pursue a university degree and, subsequently, a
| aw degree. The award concl uded that the Conpany had failed to
communi cate sufficiently with M. Stanley in May of 1993, at the
schedul ed concl usion of his | eave of absence for |aw studies, at
which tine he was seeking to extend his | eave for the purposes of
conpleting his period of articles with a law firm in New
Brunswi ck, comencing June 15, 1993. The Conpany purported to
termnate M. Stanley in August of 1993, not having heard from
him since May. The Arbitrator accepted that there was sone
confusion in M. Stanley's mnd, and that he did not intend to
abandon or relinquish his enploynent status. On that basis the
Arbitrator directed the reinstatenent of M. Stanley's enpl oynent
status and seniority. It does not appear disputed that follow ng
that award the parties agreed to the extension of M. Stanley's
| eave of absence for the period of his law articles.

The issue now raised before the Arbitrator, under the guise of
a purported di sagreement between the parties with respect to the
inmpl emrentation of the initial award, is an entirely different
guestion. The Brotherhood now submits that the failure of
comuni cation on the part of the Conpany in May of 1993 prevented
M. Stanley from exercising options which would have been
available to himas an enployee at that tinme. Significantly, it
argues that he was deprived of a subsequent opportunity for an
enhanced separation package which becane available to enployees
under the terns of article 7.9 of the Enploynent Security and
I nconme Mai ntenance Agreement, as announced on June 8, 1993.



I cannot agree. It is clear on the record before ne, and the
evi dence which | accepted at the initial hearing, that at al
material times M. Stanley took the position that he was on a
| eave of absence, and that his |leave of absence should be
extended for the purposes of the conpletion of his articles which
commenced in June of 1993. He then had no intention of returning
to active service with the Conpany until his articles and bar
adm ssion were conpleted. At the time of his comunication wth
Conmpany officers in May 1993 there had been no announcenent of
severance packages, and indeed the of fer of severance
opportunities which materialized in June appears not to have been
known in advance by nenbers of management with whom he was
deal i ng.

As a long termenployee, with a university degree and three
years of |aw school conpleted, M. Stanley was not without the
means to learn, either through his owmm efforts or from his
bar gai ni ng agent the nature of his rights and options in My of
1993. He then opted to remain out of touch with the Conpany and,
understandably, to conplete his legal training. As noted, he
speci fically sought an extension of his |eave of absence for that
purpose. To that end he grieved and successfully persuaded this
Ofice to reverse his subsequent term nation by the Conpany.

There is nothing in the ex parte statenent of issue filed in
relation to his original grievance to suggest that he had been
denied access to the severance package offered to enployees hy
the Conmpany in June of 1993. If it had been M. Stanley's
intention to return to the ranks of active enployees in My of
1993, at a tine when he was verbally advised by the Conpany that
his |eave of absence woul d not be extended, he could have easily
returned to the ranks, resorting to the "work now - grieve later”
principle. He would not, of course, have done so if he felt

constrained, as | am satisfied that he did, to proceed
i mediately to his service at articles.
The terns of article 7.9(e) of the ESIMA are categorical in

that they provide for severance paynents to be given to
enpl oyees presently on Enploynment Security status or to enpl oyees
who are actively enployed whose separation would result in the
removal of an enployee from Enpl oynent Security status.” In June
of 1993, M. Stanley was not an enpl oyee on enploynent security
status and, by his own choice, was not actively enployed w thin
the neaning of article 7.9(e) of the ESIMA. There was clearly no
obligation on the part of the Conpany to advise him in My of
1993 of a severance package which was not made known until the
fol |l owi ng nont h.

In the circunstances the Arbitrator can see no substance to
the subm ssion nmade on behalf of this person whose expressed
wish, wultimately sustained as a result of the decision of this
Ofice, was to continue to be on |eave fromactive enploynent
through and beyond June of 1993, to conplete his articles.
Not hi ng done by the Conpany effectively deprived M. Stanley of
the ability to resune active enploynent in May of 1993. Because
he chose not to return to work and sought to extend his | eave,
for obvious reasons of personal advancenent, at |east to the date
of his purported discharge, as conmuni cated to hi mon August 14,
1993, he renmmined an inactive enployee past the thirty day period
during which applications could be filed for the lunp sum
severance paynent by active enployees. In the result, | am



satisfied that M. Stanley is the author of his own fate. There
has clearly been no violation of his rights in accordance wth
t he tortured interpretation of events advanced by t he
Br ot her hood.
For the foregoing reasons the grievance nust be di sm ssed.
15 July 1994 (sgd.) MCHEL G PICHER
ARBI TRATOR



