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Heard in Montreal, Wednesday, 9 February 1994
concerni ng
VI A RAI L CANADA | NC.

and
CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS
[ BROTHERHOOD OF LOCOMOTI VE ENG NEERS]

Dl SPUTE:

Claim on behalf of Loconotive Engineer T.R Bentz, under the
provi si ons of Addendum 31, Section C of the collective agreenent,
for cleaning wi ndows on his | oconpotive on May 8, 1993.

JO NT STATEMENT OF | SSUE

On May 8, 1993, Loconotive Engi neer Bentz cl eaned the w ndows
of his loconotive, He submitted a tinme claimfor 30 mnutes, but
was conpensated only 15 m nutes.

The Brotherhood contends that perform ng wi ndow cl eaning of a
| oconptive should be paid for on a mnute basis in accordance
wi t h Addendum 31, Section C of the collective agreenent.

The Brotherhood requests the claimbe paid as submitted.

It is the Corporation's position that the grievor was properly
conpensated for the duties performed and the Corporation declines
the claim

FOR THE BROTHERHOOD: FOR THE CORPORATI ON

(SGD.) W A WRIGHT (SGD.) C. C. MJGGERI DGE

GENERAL CHAI RVAN DEPARTMENT DI RECTOR, LABOUR
RELATI ONS
There appeared on behalf of the Corporation:

A. WAt son - Senior Labour Relations Oficer, Mntrea
K. Tayl or - Senior Advisor and Negotiator, Labour

Rel ati ons, Montreal
And on behal f of the Brotherhood:

W A Wi ght - General Chairman, Saskatoon

M Si npson - Seni or Vice-Chai rman, Saskatoon

AWARD OF THE ARBI TRATOR

The issue in this grievance is narrow, and concerns whether
the grievor, Loconotive Engineer Bentz, was entitled to the
payment of his claimfor thirty mnutes for tine expended in
cleaning the w ndows of his |loconotive, or whether he was
adequately conpensated by the paynent of fifteen mnutes, as
contended by the Corporation. The claimis under Section C of
Addendum No. 31 of the collective agreenent. It provides, in
part, as foll ows:

At points where equi prent nai ntenance staff is not
avail abl e, when duties other than those delineated in
Section B hereof or those arising therefrom are
performed by | oconotive engi neers, the Conpany will pay
for the time so occupied on the m nute basis over and



above tinme paid for other service. In other words, the
Conpany may require a | oconotive engineer to report for
duty in advance of the normal tine required to report
for duty and pay for such tine or if the other duties
are perforned after the |oconptive engi neer cones on
duty he wll be paid for all such reasonable tine in
addition to pay for other service. The duties here
referred to can broadly be described as those which are
essential in order that a train may proceed without
unnecessary del ay.

During the course of the hearing it became apparent that the
parties are not disagreed, in principle, on the application of
the foregoing provisions to the circunstances of a |oconotive
engi neer. The Corporation does not dispute that a |oconptive
engineer is entitled to be paid for the tine actually taken to
clean the w ndows of his or her |oconpotive unit. The evidence
di scl oses, however, that the Corporation nmade an assessnent of
the time that would be required for such a task at Kanl oops.
Based on the information available to it, it has concluded that
fifteen mnutes would be a reasonable tine for a |oconotive
engineer to obtain the necessary materials, do the cleaning
required and return the materials, barring extraordi nary
circunmstances. In the Arbitrator's view it was reasonable for the
Corporation to make such an assessnent, and there is no evidence
before ne to suggest that its assessnent is in fact unreasonabl e,
as it would apply to general circunstances.

How, t hen, is the grievance to be resolved? In t he
Arbitrator's viewit is inportant to stress that the burden of
proof in a claimof this kind remains upon the Brotherhood. It
nmust establish, on the balance of probabilities, that the claim
filed by the grievor 1is correct and reasonable in t he
circunstances. In light of the representations nmde by the
Corporation, as noted above, | am satisfied that in nornal
circunstances it is reasonable to expect the wi ndow washing task
to be acconplished within fifteen mnutes. |If in fact the

assignment required longer than that time, it is incunmbent upon
the grievor to adduce a full and credi bl e expl anati on which woul d
justify the time claimed. Wth respect, it is not enough for the
bar gai ni ng agent to appear at an arbitration hearing and suggest
that some enpl oyees may wal k | ess quickly than others, to support
a claimof this kind.

I accept, in principle, the position advanced by t he
Brot herhood, to the extent that it nmmintains that an enployee is
entitled to be paid, on the mnute basis, for the time expended
in wndow washing. It is inplicit, however, that the tine so
spent rmust be justified as reasonable. If, for example, weather
conditions, difficulty locating cleaning equipnent, the effects
of insects or any other factor could be advanced to explain the
doubling of the time normally taken, the claim could be
successful. In the case at hand there is no such explanation from
the party which bears the burden of proof.

In the result, the Arbitrator is conpelled to conclude that
the Brotherhood has not adduced evidence to establish, on the
bal ance of probabilities, that the period of thirty m nutes was
reasonable or necessary in the circunstances relating to the
claim of Loconotive Engineer Bentz. For these reasons the
gri evance nust be di sm ssed.
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