CROA 2453
-6 -
CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2453

Heard in Montreal, Wednesday, 9 February 1994
concerni ng
CANADI AN NATI ONAL RAI LWAY COVMPANY

and
CANADI AN COUNCI L  OF RAI LWAY OPERATI NG UNI ONS [ UNI TED
TRANSPORTATI ON UNI ON|

Dl SPUTE:

Clains for violation of Clause 71.(11), Appendices 1 and 4 of
the Conductor Only Agreenent and Articles 30.1 and 50.1 of
Agreenment 4.16 on behalf of Brakemen Dibiasi and Telford when
held at the away from honme term nal
JO NT STATEMENT OF | SSUE

On four dates in October and Novenber 191, the grievors were
held by the Conpany at the away from hone termnal of their
assignnents to protect service as essential brakenen.

The Union contends that the grievors were held just in case
their services were required as essential brakenen.

In each case at |east one train passed for which the grievors
were neither called, assigned or allowed to return hone.

In fact, in sone cases the grievors were not required to
protect service as an essential brakeman.

The grievors submitted claims of 50 nmiles run-around pay for
each train for which they were not called in accordance wth
Agreenent 4.16 of the Conductor Only Agreenent.

The Union clains a violation of Clause 7.1(11), Appendices 1
and 4 of the Conductor Only Agreenent and Articles 30.1 and 50.1
of Agreenent 4. 16.

The Union further relies upon past practice in the handling of
trai npersons at the away from hone terninals and representations
given to the Union during the negotiation of the Conductor Only
Agreenent that the Conpany woul d not change such past practices.

The Conpany has denied the claimof the grievors at all steps
of the grievance procedure, nmaintaining that it was within its
rights to hold the grievors for service on other than the first
train departing fromthe away from hone termn nal

FOR THE UNI ON : FOR THE COVPANY:
(SGD.) G. BI NSFELD (SGD.) M E. HEALEY
FOR: GENERAL CHAI RVAN FOR: ASSI STANT VI CE- PRESI DENT,

LABOUR RELATI ONS
There appeared on behalf of the Conpany:

D. L. Brodie - System Labour Relations O ficer, Mntrea
D. W Coughlin - Manager, Labour Rel ations, Montrea

V. J. Vena - Coordinator Transportation - Specia
Projects, Montrea

J. B. Bart - Manager, Internodal Project, Mntrea

B. Hogan - Manager, Crew Managenment Centre, Toronto
And on behal f of the Union:

G Binsfeld - Secretary/ Treasurer,

R. Beatty - Vice-General Chairperson, Hornepayne



W G Scarrow - Ceneral Chairperson, Sarnia
AWARD OF THE ARBI TRATOR

There are two aspects to this grievance. The first concerns
whet her the provisions of the collective agreenent cited by the

Union have been violated. The second is whether, if t he
interpretation of the collective agreenent adopted by the Conpany
is correct, the enployer is estopped from applying t he

interpretation it advances.

The facts giving rise to the grievance are not substantially
contradicted. Foleyet is the away from home term nal for
enpl oyees hone stationed at Hornepayne. The grievance arises
because a nunber of enpl oyees who had worked to Foleyet were
held, and were not allowed to return to their home terminal on
the first available train. Specifically, for example, if the
first train returning to Hornepayne operated on a conductor only
basis, the brakeperson would be held at Fol eyet, subject to the
twel ve hour limtation, to be available to work on a later train
which might require a brakeperson. It is agreed that in a numnber
of cases the enployees concerned were not in fact required to
protect service as an essential brakeperson.

The grievance turns largely on the interpretation of clause
7.1(11) and Appendi x 4 of the Conductor Only Agreenent, which are
as follows:

7.1(11) It is recognized that flexibility in the
crewing of trains out of the away from hone termnal is
of critical inportance. Therefore, notw thstanding
their assignnment out of the home terminal, conductors
and brakenmen will cycle independently out of the away
from hone terminal on a first-in, first-out basis 1in
their respective classifications except that:
(a) Conductors may be called to work as brakenen
back to the honme termnal to neet the requirenents
of the service, such as a train on which a brakeman
is required and there are no brakemen avail able at
the away from home term nal. Enployees so used will
be paid therefor at the conductors' rate.
NOTE: When a conductor and brakeman are required
for a train out of the away from hone term nal and
there are no brakenen available, the two conductors
standing first out and available at the away from
home termnal will be used and the senior enployee
wi Il work as conductor
(b)Qualified brakenen may be called, on a first-in,
first-out basis, to work as conductor back to the
home termnal to neet the requirenents of the
service when there are no conductors available at
the away from home termnal and wll be paid
therefor at the conductors' rate including, where
applicable, the allowance set out in NOTE (2) to
Appendi x 1 hereof.
NOTE: When a conductor is required for a train out
of the away fromhone terninal and there are no
conductors avail able, the brakeman standing first
out who is available and qualified will be used
except that, when a brakeman is also required for



the train, the senior qualified enployee called
wi |l work as conductor.

APPENDI X 4
This is in connection with the Menorandum of Agreenent
in respect of the operation of SPRINT and through
freight trains with a conductor only crew consist on
the 17th Seniority District.
During discussions leading up to the signing of the
Menor andum of Agreenent, the Union expressed a great
deal of concern in respect to the matter of deadheading
enpl oyees to and fromthe away form hone termna
particularly in |Ilight of the new provisions dealing
with the utilization of enployees out of the away from
hone terninal
In order to alleviate those concerns, the Conpany gave
its assurances that the aforenentioned provisions would
not be wused in a manner that would circunvent nornal
practi ces where deadheading is presently being done to
correct an inbal ance of enployees at the away from hone
term nal in relation to the nunmber of enployees
actually required to operate trains.
Furthernore, we assured you that it was not our
intention to use such provisions as a source of relief
in a mnner that would cause enpl oyees to be held at
the away from honme terminal to protect service in
anot her classification when there are enployees who
could be deadheaded to the away from hone termna
except, of course, where it would result in delay to a
train or trains.

The Arbitrator has difficulty with the position argued by the
Union fromthe standpoint of the interpretation of the provisions
which it relies upon. A significant departure from past practice
established through the Conductor Only Agreenent, as reflected
paragraph (11) of clause 7.1 is that once crews reach the away
from hone term nal conductors and brakepersons my be cycled
homeward i ndependently. In other words, where previously they
travelled to and from the away from hone termnal as an
i ndivisible crew, with the advent of the Conductor Only Agreenent
they can be required to work homeward on separate assignnents. As
evi dence by the | anguage of clause 7.1(11) that arrangenment is in
furtherance of the need for flexibility intrain crewing fromthe
away from honme term nal

The Arbitrator nust agree with the subnission of the Conpany

t hat if the Union's position is correct, nanely that a
brakeperson is entitled to work homeward on the first available
train, even as a non-essential brakeperson, the situation

contenplated by sub-paragraph 7.1(11)(b) could virtually never
arise, as it would be all but inpossible to have a situation
where only brakepersons and no conductors are available at the
away from home terminal. In this regard the |anguage of the
agreenent |ends greater support to the position of the Conpany.
Secondly, the Union's allegation of a violation of articles
30.1 and 50.1 of the collective agreement is not supportable on
the |anguage of those provisions. Article 30.1 relates to the
met hod by which the enpl oyees' turns out of termnals are to be
determined. It is clear on the face of the article that it



relates to resolving the pecking order anpong enpl oyees in a given
classification. It does not deal wth the entitlenent to
particul ar kinds of assignments, but rather with which enployee
is entitled to the first opportunity to work once a given
assignnent is established.

Article 50.1 concerns the rights of enpl oyees who have been
run-around. It provides for a penalty paynent for enployees who
are run-around, as well as their reinstatenent to first-out
status. Significantly, in the Arbitrator's view, the |anguage of
the provision clearly reflects the parties' understanding that an
enpl oyee is run-around where he or she is "available for service
at termnals and not called in their turn". As with article 30.1,
the thrust of article 50 is to ensure that the rights of
enpl oyees to work established assignments in a given order or
sequence is respected. The article speaks to identifying the
enpl oyee entitled to performwork, but nmakes no provision wth
respect to when or how work is to be avail able.

In the case at hand, it is not disputed that the enployees who
are the subject of the grievance were allowed to work, as anong
t hemsel ves, on a first-in, first-out basis. It is only when an
enpl oyee has been denied that right, as conmpared wth other
enpl oyees, that the enpl oyee can be said to have been run-around.
Consequently, holding an enployee at the away from hone termn nal
and not assigning himor her as a non-essential brakeperson where
no other enployee is assigned is not, of itself, a violation of
the first-in, first-out principles and run-around provisions of
articles 30.1 and 50.1 of the <collective agreenent. The
Arbitrator can therefore find no violation of those provisions in
t he case at hand.

It also appears to the Arbitrator that the |anguage of
Appendi x 4 of the Conductor Only Agreement is consistent with the
position taken by the Conpany. It does not appear disputed that
during the course of negotiations the Union had expressed
concerns that brakepersons m ght not be called to deadhead to the
away from home terminal with conductors, where conductors would
be operating homeward on a conductor only crew consist. By the
terms of the appendi x the Conpany undertook to deadhead both a
conductor and a non-essential brakeperson in such a circunstance,
even where the returning train mght be operated on a conductor
only basis. This, it seens, elimnated what woul d ot herwi se have
been a | oss of revenue for a substantial nunber of enpl oyees.

Secondly, in the final paragraph of the appendi x, the Conpany
undertakes that enployees are not to be held at the away from
home terminal to protect work in another classification where
enpl oyees in that classification could be deadheaded from the
home termnal. In the exanple cited by the Conpany, where a
conductor and brakeperson are the only enpl oyees present at the
away from home terminal, the Conpany would not recycle them
separately, holding the brakeperson to work as a conductor on a
later honeward train if qualified conductors were available at
the home term nal who could be deadheaded to operate that train.
The only qualification to that undertaking is that enpl oyees may
be held to protect such service if a delay to a train would
ot herwi se result.

In light of the foregoing, on the basis of the I|anguage of the
agreement, the Arbitrator can find nothing which would sustain
the interpretation advanced by the Union, to the effect that an



enpl oyee is entitled, regardless of the needs of the service, to
return homeward fromthe away from hone terminal on the first
available train, and to work as a non-essential brakeperson if
necessary. That very concept is, | think, contrary to the
understandi ng of the parties with respect to the separate cycling
homewar d of conductors and brakepersons.

Finally, the Arbitrator cannot sustain the argunent advanced
by the Union with respect to the application of the doctrine of
estoppel. In this regard the Union submits that representations
wer e made by Conmpany officers during the course of t he
negotiation of the Conductor Only Agreenent, some of which
responded specifically to concerns raised by the Union's |oca
chairperson at Hornepayne. While | amsatisfied that the |oca
chai rperson proceeded in good faith, and energed from his
di scussions with officers of the Conpany with the inpression that
brakepersons would not be liable to be held at the away from hone
term nal for possible service on later trains which mght require
their presence, | can find no evidence to establish that such an
undertaking was given in clear and categorical terms. More
specifically, it appears that during the course of a neeting held
at Cakville on June 27, 1991 the local chairperson nmade the
following notation, in part, of his understanding of what was

agr eedt :
DEADHEADI NG
No change in the policy concerning deadheading, i.e.

splitting up crews to save on deadheading to the away
from home terninal

The Arbitrator is satisfied that the foregoing entry speaks to
the wundertaking of the Conmpany, reflected in appendix 4 of the
Conductor Only Agreenent, that where conductors are deadheaded to
the away from home ternminal the practice wll continue to
deadhead brakepersons along wth them Wi | e t he | oca
chai rperson may have believed that his note had a bearing on the
right of a brakeperson to recycle homeward out of the away from
home terminal, that nmeaning is plainly not evident on the face of
what was recorded.

Nor can the Arbitrator place substantial weight on a letter
from the 1ocal chairperson dated August 26, 1991, addressed to
the assistant superintendent at Hornepayne. While that letter
expresses, in part, the local chairperson's belief that wth
i ndependent cycling homeward the brakeperson is entitled to work
the first train in which he or she "is entitled to operate as a
non- essenti al brakeman or essential brakeman." it is difficult to
attach great weight to the docunent, save as perhaps reflecting
its author's understanding. Significantly, it comes after the
signing of the Conductor Only Agreenent, and Appendix 4, on July
12, 1991. Additionally, the | anguage of the I ocal chairperson's

letter still |eaves open to question when a brakeperson is
"entitled" to operate as a non-essential brakeperson. In other
words, his letter to the assistant superintendent can, | think,

reasonably be interpreted as inplying that the right of a
brakeperson to work homeward as a non-essential brakeperson is
neverthel ess dependent upon such assignnent being nade by the
Conmpany. | find it difficult to ground an estoppel on the basis
of so general a statenent

The Conductor Only Agreement is one of significant inportance
to both parties. Its negotiation was conplex, as was its eventua



drafting. For the reasons rel ated above, having particular regard
to the acknow edgnent of the need for flexibility, and the
recognition of the parties that the new order would sonetines
requi re brakepersons to be held at the away from hone term nal
subject to a twelve hour limtation, both the overall purpose and
speci fic | anguage of the Conductor Only Agreenent |end support to
the interpretation of the Conpany. Secondly, it is trite to say
that it is incunbent on the party asserting an estoppel to adduce
clear and cogent evidence of an undertaking or representation
that is «clear and unm stakable in its nmessage. For the reasons
t ouched upon above, the Arbitrator can find no such
representation having been made in the case at hand.

For the foregoing reasons the grievance nust be di sm ssed.
11 February 1994 (sgd.) MCHEL G PICHER

ARBI TRATOR



