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concerni ng
CANADI AN NATI ONAL RAI LWAY COVMPANY

and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Di sci pline assessed to, and discharge of, M. R S. Gugay.
JO NT STATEMENT OF | SSUE

On June 3, 1993, the grievor was assessed the follow ng
discipline: 1.) Twenty denerits for claimng per diem expenses on
$68.00 while working on Gang 137 while, allegedly, not entitled
thereto; 2.) Discharge for: (a) alleged unauthorized payment of
wages for work not perforned by B.S. Dhillon (b) alleged
nm sappropriation of enployees' tine for personal use; and
(c) alleged unauthorized possession of Conpany property at the
grievor's place of residence and his further attenpt to dispose
of any other Conpany property fromthat residence

The Brotherhood contends: 1.) That the per diem expenses
received by the grievor were openly clained for and know ngly
approved by the Conpany; 2.) That there were mtigating
circunstances that should act to limt the discipline assessed
for the alleged unauthorized paynent of wages to B.S. Dhillon
3.) That the grievor never nisappropriated the tinme of enployees
for personal use; 4.) That the grievor never stole, or know ngly
possessed in an unauthorized nmanner, any Conpany property; and
5.) That the grievor was unjustly dealt with in violation of
Article 18.6 of Agreenent 10.1.

The Brotherhood requests: That the grievor be reinstated
forthwith, that the discipline in question be removed form his
record, and that he be fully reinbursed for all financial |oss
incurred as a result of this matter.

The Conpany has denied the Brotherhood's contentions and
denies its requests.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) G SCHNEI DER (SGD.) D. J. NOYES

SYSTEM FEDERATI ON GENERAL CHAI RMAN ASSI STANT VI CE- PRESI DENT,
LABOUR RELATI ONS

There appeared on behal f of the Conpany:

J. Hinkle - Labour Relations Oficer, Wnnipeg

B. Jones - CN Police, Vancouver

R. Gregory - Manager Production WC, Ednonton

C. Fontaine - Machi ne Operator, Vancouver

M A King - Counsel, Ednonton

B. Thi baul t - Plant Production Supervisor, Wnnipeg
And on behal f of the Brotherhood:

P. Davi dson - Counsel, Otawa

G. Schnei der - System Federati on General Chairman
W nni peg

D. Brown - Senior Counsel, Otawa



J. Brar - CGeneral Chairman, Vancouver
S. S. Cheema - Wtness
R S. Gugay - Gievor

AWARD OF THE ARBI TRATOR

The first head of discipline concerns the twenty denerits
assessed against M. CGugay for clainng expenses of $68.00 per
day while working on Gang 137 at Vancouver. It is conmmon ground
that M. Gugay's permanent position is that of Track M ntenance
Foreman at Boston Bar, B.C. He succeeded in obtaining the
position of Extra Gang Foreman on Gang 137 pursuant to a bulletin
dated January 28, 1993, follow ng which he comrenced work on the
gang on February 7, 1993. M. Gugay had previously had famly
accommodati on at Boston Bar which he surrendered, and in respect
of which he claimed and obtai ned rei mbursement of $100.00 rent
paid for the nonth of March, 1993. The evi dence di scl oses that
while working on the extra gang at Vancouver M. Gugay resided,
along with his famly, at a private residence in Vancouver.

On a review of the facts there can be little doubt that the
grievor was not entitled to the per diem allowance which he
claimed. The sole issue is whether he acted out of a good faith
m sunder st andi ng of his rights, as alleged by the Brotherhood, a
factor which would be mitigating of discipline. The Brotherhood
acknow edges that the grievor established residence in a home in
Vancouver at the tine he was working out of Thornton Yard. It
submts, however, that M. Gugay also continued to nmintain a
residence of record at Boston Bar, in keeping with the Conpany's
own rules. In this regard, counsel for the Brotherhood points to
Production Bulletin No. 1/93 which, in part, defines residency as
"the residence that CN has on file." It does not appear disputed
that the address that CN had on file for the grievor was Box 28,
Boston Bar, B.C.

The Arbitrator is not persuaded by the submssion of the
Brot herhood. The definition of residency relied on by the
Brot herhood in the production bulletin is found under the headi ng
"travel assistance". That assistance provides for the payment of
moni es when an enployee is required to travel sone distance
between the designated assenmbly point and his or her place of
residence. It has no bearing upon the issue at hand, which
concerns the grievor's claimfor a separate allowance in respect
of accommopdations and neals. The |language relating to that
provi sion expressly provides that the assistance is limted to
enpl oyees who live away from hone as they are required to work at
a location not less than forty mles away fromtheir residence.

By the grievor's own adm ssion, he nmintained no residence in
Boston Bar at the tinme of his work assignnent in Vancouver, and
in fact resided with his famly in that city. In the Arbitrator's
view the grievor knew, or reasonably should have known, that he
was not entitled to claima living allowance in the circunstances
disclosed. | find it inplausible that the grievor believed, in
good faith, that mamintaining a post office box nailing address in
Boston Bar, while residing with his fanmily in Vancouver while he
worked in Vancouver, entitled himto claiman away from hone
living allowance. By his own adm ssion, he had no home in Boston
Bar, and was making his home in Vancouver at the tinme of the
assignnment in question. The nost probable inference to be drawn



is that an enployee of M. Gugay's experience was aware that he
was not entitled to the allowance. That inference is particularly
strong in the case at hand, given that M. Gugay was investigated
and warned by the Conpany in relation to a simlar claimin My

of 1987. In the case at hand, whether the grievor clained the
al l omance deliberately or out of negligence, | amsatisfied that
he was deserving of discipline for his actions. 1In t he

Arbitrator's view, given the prior incident and warning in 1987,
the assessnment of twenty demerits was within the range of
appropriate disciplinary response in the circunmstances. This
aspect of the grievance nust, therefore, be disnm ssed.

The second aspect of the case concerns the grievor's discharge
for three separate actions: the authorizing of the paynent of
wages to an enpl oyee for work not done by him the use of Conpany
enpl oyees and equipnment to do work at the grievor's residence;
and, lastly, the unauthorized possession of Conpany property at
M. Gugay's hone.

It is not denied that M. Gugay authorized the paynment of
seven hours' wages for an enployee in his gang, M. B.S. Dhillon
on March 3, 1993. It is comon ground that M. Dhillon did not
performwork on that day. According to the grievor, he felt that
it was appropriate to authorize paynent of M. Dhillon for the
seven extra hours because the enployee had in fact been underpaid

previously. Specifically, he had perfornmed certain drilling work
whi ch was payable at a rate higher than the | abourer's rate, but
which he did not receive. As well, he had performed work in the

nature of overtinme for which he had not been conpensated. M.
Gugay maintains that he discussed the possible extra paynent with
the enpl oyee as a neans of conpensating him and that they agreed
upon the paynment of seven hours.

The Arbitrator has difficulty with several aspects of M.
Gugay's explanation. Firstly, it appears that other enployees who
also did drilling work were not accorded the sane treatnment as
M. Dhillon. For exanple, M. Claude Fontaine, a |abourer in the
grievor's crew, testified that he perfornmed a substantial anount
of drilling work, as did other enployees, and was told by M.
Gugay that Supervisor WIlson declined to authorize the paynment of
the work at the higher rate (Goup IIl Machi ne Operator) payable
for that work. Under oath M. W/ son stated that he could not
recall any such statenent or conversation with M. Gugay. He
acknowl edged that a practice exists in the field wher eby
enpl oyees are sonetinmes given conpensatory time, even though it
m ght not be worked, rather than an upgrade. He states, however,
that this is done by crediting an additional hour worked at the
end of an enployee's day, a practice which in the case at hand
woul d have brought M. Dhillon's wages into Iine with the anmpunt
whi ch was properly owing. There is nothing in the evidence of M.
W | son, however, to confirmthe legitimcy of entering the
equi valent of a full day's work for an enpl oyee as a conpensatory
nmeasure.

On the whole, the Arbitrator is satisfied that the grievor did
violate his obligation to the Conpany in the manner in which he
dealt with M. Dhillon's tinme keeping. Gven the slight degree of
laxity apparently applied in the granting of conpensatory tine,
the Arbitrator mght be inclined to view the gravity of the
offence as mitigated, if this were the only action in respect of
which M. Gugay had been disciplined. If this had been his only



of fence, in light of M. WIlson's evidence, | might have been
inclined to reduce the penalty. For other reasons related bel ow,
however, | am satisfied that the Conpany was ultimtely justified
in viewing that the bond of trust between itself and M. Gugay
was irrevocably broken.

The event which |eads to that conclusion concerns the next
allegation, that M. Gugay used enployee tine and Conpany
equi pnent for his own personal advantage. The evidence of M.
Fontaine is that on or about March 8, 1993 he was instructed by
M. Gugay to take the Conpany's half ton truck to conplete an
assignment along wth another enployee, M. S . S. Cheema. M.
Fontaine relates that M. Cheema directed him to drive the
Conpany truck to the residence of the grievor's father, who is
also a CN enployee. According to M. Fontaine, at that |ocation,
under the direction of M. Gugay's father, he and M. Cheenn
| oaded trash into the truck, and subsequently drove the truck in
the conmpany of M. CGugay's father to a dunp site where it was
unl caded, after which they returned to the residence. According
to M. Fontaine M. Cheema then suggested that the two enpl oyees
woul d then operate a roto-tiller in the garden of the residence,
at which point M. Fontaine refused and insisted that they return
to work.

M. Qugay denies having given M. Fontaine and M. Cheema the
i nstructions, as alleged. M. Cheenm al so denies the account of
events related by M. Fontaine. The suggesti on advanced on behal f
of the grievor is that M. Fontaine falsified his evidence
because he had personal antagoni smtowards M. Gugay, and had, on
occasi on, addressed racial slurs towards him

On a careful review of the evidence the Arbitrator finds the
account of events related by M. Fontaine to be credible.
Firstly, docunentary evidence obtained fromthe dunp by a CN
Police investigator confirms that a truck of the size of the
Conpany's truck did attend at the dunp site at the tines and for
the period coinciding with the tines related by M. Fontaine.
Secondly, it appears that M. Fontaine expressed his anger at
having been required to perform personal services for M. CGugay
i medi ately wupon his return to the job site on the afternoon of
March 8, 1993. The evidence of M. Fontaine, corroborated by the
statement of enployee WAayne Musgrove, reveals that wupon his
return to work he related to M. Misgrove what he had just done.
According to M. Misgrove's statenent " he cone back in the
afternoon and he was very nmad and upset, he said Randy Gugay nmde
himtake the one ton and went to his house to clean up his yard."

In the Arbitrator's view M. Fontaine was a fair and candid
witness. In nmy view his evidence is to be preferred to that of
M. Cheema and M. Cugay. | am not persuaded by the argunent of
the Brotherhood that M. Fontaine was notivated by aninpsity
towards M. Gugay, or by the suggestion, rebutted by the evidence
of M. WIson which | do find credible, that M. Cheema would
have been incapable of articulating street directions to M.
Fontaine in English. Regrettably, | am conpelled to conclude that
M. Cheema and M. Gugay have lied in an attenpt to cover up
grievor's wongdoing in this matter.

The foregoing conclusion is, | think, self-evident for what it
suggests of the relationship of trust between the enpl oyer and
t he Conpany. Whatever nitigating factors nay have attached to the
incident in involving the tinme sheets for M. Dhillon, | can see



nothing that would mtigate the decision to discharge M. CGugay
for his deliberate m suse of Conpany equi prent and manpower to
performwork to his personal advantage at his father's residence.

I am also satisfied that the final allegation against the
grievor is made out, on the balance of probabilities. The
evi dence discloses that police investigators found two Conpany
shovels in the grievor's possession, at his home. The Arbitrator
does not find the grievor's explanation for the presence of the
shovels at his hone to be credible. The issue of credibility is
not assisted by the fact that prior to the visit to the home with
the police officers, M. Gugay asked Supervisor WIson to
tel ephone his father to warn himthat the police were conming. The
suggestion of counsel for the Brotherhood that the request was
for the call to be made as a "courtesy" to avoid any undue
surprise to the grievor's father is sinply not persuasive. | am
satisfied that M. CGugay was aware that he was in wunauthorized
possession of Conpany property and was attenpting to avoid
det ecti on.

The evidence before the Arbitrator discloses that in a nunber
of respects, particularly in relation to the abuse of Conpany
equi pnrent and personnel for his personal advantage and the
unaut hori zed possessi on of Conpany property, the grievor has been
di shonest with the Conpany, to a degree that effectively
destroyed the relationship of trust inplicit in his position as
an extra gang foreman. The Arbitrator is drawn to the concl usion
that his discharge was justified in the circunstances, that there
are no conpelling factors in mtigation. Although no argunment was
addressed directly to the issue by the Brotherhood, | am also
satisfied that M. CGugay was not unjustly dealt with in violation
of article 18.6 of the collective agreenent. For these reasons
the grievance nust be dism ssed.

11 February 1994 (sgd.) MCHEL G PICHER
ARBI TRATOR



