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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2457

Heard in Montreal, Tuesday, 8 March 1994

concerni ng

VI A RAI L CANADA | NC.

and

Canadi an Brot herhood of Railway, Transport & General Workers

Dl SPUTE:

The assessnment of ten (100 demerit marks on two (2) occasions,
to the record of M. D. Podol sky, resulting in his discharge for
accumul ati on of denerit marks.

JO NT STATEMENT OF | SSUE

Following an investigation on July 27, 1992, the grievor was
assessed ten (10) denerit marks for "Reporting late for duty as a
Service Attendant on Train No. 1 in Toronto on July 17, 1993."

The grievor was al so assessed ten (10) denerit marks for being
unavail able for duty while operating as a Service Attendant on
Train No. 1 enroute to Wnnipeg July 17, 1993 to July 18, 1993,
resulting in his discharge for accumul ation of demerit marks,
totalling 75.

The Brotherhood contends that the discipline is unwarranted
and unj ust.

The Corporation denied the grievance and naintains that the
di scipline was justified, under the circunstances.

FOR THE BROTHERHOOD: FOR THE Cor poration

(SGD.) T. N. Stol (SGD.) C. C. Miggeridge

General Chairman

There appeared on behalf of the Conpany:

C. Pollock - Senior Labour Relations Oficer, Mntrea
D. Fisher - Senior Negotiator & Advisor, Montrea

And on behal f of the Brotherhood:

K. Nayl or - Representative, Wnnipeg

D. Podol sky - Grievor

AWARD OF THE ARBI TRATOR

The nmaterial before the Arbitrator reflects the assessnent of
twenty demerit marks for incidents occurring on July 17 and 18,
1993. The first involved the grievor arriving late for work and
the second concerns his withdrawing hinmself fromservice to rest
for a period of tine in his roonette.

The facts concerning the grievor's late arrival to work on
July 17, 1993 are not disputed. In respect of M. Podol sky being
in his roonmette during the course of his on-duty tine, on July
18, 1993, there is certain mtigating evidence to be considered.
The unchal |l enged representation of the Brotherhood is that M.
Podol sky suffers a degree of recurring pain in one of his feet,
as a result of the insert of a nmetallic pin, following an injury.
The record reflects that in February of 1993 Section Director D
Wol k advised M. Podolsky that he could rest hi s f oot
periodically, so long as doing so did not interfere wth his
wor k. The evidence in the case at hand reflects that when he was
observed on July 18, 1993 M. Podolsky was seated in his
roomette, wth the door open, and his foot in an elevated
position. There is no evidence of any conplaint from passengers
as to his action, and it appears that he had previously advised
them of his location if they should need him It would also



appear, however, that while he was taking the break M.
Podol sky's shirt was partially unbuttoned, and that he had nade
no attempt to informthe service manager that he was resting or
tending to his foot in furtherance of his understanding with M.
Wl k. In the circunstances, while the mtigating factor of his
prior directive from M. WIk nmy have sonme weight, t he
Arbitrator is conpelled to conclude that M. Podolsky did
withdraw hinmself from service without properly informng the
service nmmnager, in a manner which was deserving of sone
di sci pline.

The grievor has been enployed by the Corporation for sone
fifteen years. The evidence before the Arbitrator is extensive,
both as regards his prior disciplinary record, which is not
i mpressive, and a history of personal problenms, including drug
and al cohol addiction, which contributed to that record. It is
apparent fromthe material before me that the grievor has had a
hi story of enotional and physical problens, including problens in
respect of marital and famly matters, which caused hi m
consi derable stress. It is common ground that his drug and
al cohol addiction have been wunder control since 1991, as
evi denced by nmedical docunmentation provided to the Arbitrator
The grievor continues to play an active, if not leading, role in
the affairs of Alcoholics Anonynous in Manitoba, and has nmde
substantial rehabilitative strides in his personal life.

It is true, as the Corporation's representative notes, that
the events of July 1993 post-date M. Podol sky's recovery from
his addictions. However, the nedical docunentation before ne
confirms that, in July of 1993, he was suffering ongoing severe
enot i onal probl emns, whi ch included sl eep di sorders and
depression. In the circunstances the Arbitrator is persuaded by
the docunentary nedical evidence presented, and is satisfied
that, while the grievor's conduct was plainly deserving of
discipline, his nedical condition, for which he was receiving
ongoing care, was a contributor to the events which led to his

discharge. It is wequally clear, however, that his nedica
condition was not made known to the Corporation.
In the circumstances, | am satisfied that this is an

appropriate case for a substitution of penalty. The Arbitrator
directs that M. Podolsky be reinstated into his enploynent,
wi t hout conpensation or benefits, and wi thout |oss of seniority.
H's record shall stand at fifty-five denerits. Further, M.
Podol sky's reinstatenent is conditioned upon his providing to the
Corporation proof of his ongoing involvenent in Alcoholics
Anonyrmous, in the formof witten reports from a responsible
officer of that organization, to be provided on a quarterly
basis, for two years following the grievor's reinstatenent.
11 March 1994 (sgd) M CHEL G PICHER
ARBI TRATOR



