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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2463
Heard in Montreal, Wednesday, 9 March 1994
concerni ng
Canadi an Pacific Linmited

and

Canadi an Counci | of Rai | way Operating Uni ons
[United Transportation Union]

Dl SPUTE:

The di sm ssal of Trainperson K. D. Lensen of Coquitlam B.C

JO NT STATEMENT OF | SSUE

On May 23, 1993, M. Lensen was the Trai nperson on Extra 5654
West, which was operating on the Cascade Subdivision as a work
train. This work train entered and operated within the limts of
a Rule 42 authority, without the perm ssion of the Foreman in
charge, a violation of a nunmber of operating rules, including
CROR Rul e 42(b) and (c).

After a fair and inpartial investigation, each nenber of the
work train crew had their discipline record debited with 40
denerit marks. As a result, Trainperson Lensen's discipline
record stood at 60 denerit marks, and he was dismissed for
accurmul ation of denerit marks wunder the Brown System  of
Di scipline at Coquitlam B.C., on June 10, 1993.

The Union contends that the Special Agreenent concerning
Deferred Discipline should have been used in this particular
case, permtting Trainperson Lensen to continue his enploynent
wi th the Conpany under the conditions laid out in that agreenent.
The Union requests that Trai nperson Lensen be reinstated w thout
loss of seniority, and with full conpensation for wages and
benefits for all tine subsequent to his dism ssal

FOR THE UNI ON: FOR THE COMPANY:

(SGD.) L. O Schillaci(SG.) R WIlson

General Chairperson FOR: General Manager, Operations &
Mai nt enance, HHC

There appeared on behalf of the Conpany:

R E. WIson- Labour Relations Oficer, Vancouver

M E. Keiran- Manager, Labour Rel ations, Vancouver

R Hunt- Labour Relations Oficer, Mntrea

And on behal f of the Union:

L. O Schillaci - General Chairperson, Calgary

S. Keene - Vice-General Chairperson, CP Lines East, London

AWARD OF THE ARBI TRATOR

The instant grievance involves the application of paragraph 3
of the Menorandum of Agreenent of February 13, 1991 concerning
deferred discipline. Under the ternms of that agreenment the
Conpany may make accompdation in the assessnent of discipline to
a person found responsible for msconduct which, of itself, would
not be di smi ssable but which would lead to dism ssal by virtue of
the accunulation of denerit marks. In that circunstance the
di sci pline may be annotated to the enpl oyee's file but not added
to his or her denerit total for a period of one year. Followi ng a
year of discipline free service the enpl oyee's record reverts to
its prior standing. It is not disputed that the decision as to
t he application of deferred discipline remins wthin the



di scretion of the Conmpany. That is reflected in paragraph 3 of
t he menorandum of agreenment which provides as foll ows:

QQ NDENT 3) VWere it is felt that the service record of
the individual warrants his retention in enploynent, he/she may
be assessed "deferred discipline”

The Union grieves the failure of the Conpany to apply the
deferred discipline agreenent to the circunstances of Trainperson
Lensen. It does not dispute that the assessnment of forty denerits

was justified for the rules infraction for which he was
di sciplined, or that he was dism ssable for the accumul ation of
sixty demerit marks. It argues, however, that the Conpany's

application of the deferred discipline as unequal or inequitable
as applied to M. Lensen.

The Arbitrator cannot agree. Firstly, the standard of review
in respect of any decision of the enployer under the deferred
discipline policy is relatively narrow. Honest persons nmay differ
on whether the service record of any individual warrants his or
her retention in enploynment. Having regard to the purpose of the
agreenent, it appears to the Arbitrator that the Conpany observes
the ternms of the agreement if it fairly applies its mnd to the
ci rcunst ances of the enpl oyee under consideration, and arrives at
a decision in a manner that is not arbitrary, discrimnatory or
in bad faith. The standard of review to be applied by an
arbitrator is plainly not the sane as would obtain in a "just
cause" determnation in respect of the nerits of discipline. Even
t hough a given decision may not be one which an arbitrator would
have made, it should not be struck down if it is arrived at
fairly and in good faith, having regard to rel evant
consi derati ons.

In the case at hand the evidence is clear that the Conpany has
substantial grounds to consider the circunstances of M. Lensen
as distinguishable fromthose of the other nenbers of his train
crew who were given the benefit of deferred discipline. Firstly,

he is considerably junior to both the conductor and the
| oconptive engineer involved, and had a substantially nore
negative prior disciplinary record. Significantly, in t he

Arbitrator's view, a prior award of this Ofice in CROA 2328
found that the grievor's submitting of an inproper wage clai mwas
a serious infraction deserving of a suspension of just under one
year. There is no conparable infraction in the disciplinary
records of the other nenbers of trainperson Lensen's crew, nor in
the case of other enployees whomthe Union subnits have received
preferential treatnent in respect of deferred discipline. | am
satisfied that the Conpany officers gave full consideration to
the nmerits of applying deferred discipline to M. Lensen and
fairly concluded, in light of his prior disciplinary record, that
he did not nerit the benefit of deferred discipline. That
decision was plainly not arbitrary, discrimnatory or taken in
bad faith.

In the result, no violation of the ternms of the «collective
agreenent, or of the menorandum of agreement of February 13, 1991
is disclosed. The grievance nust therefore be di sm ssed.

11 March 1994 (sgd.) MCHEL G PICHER

ARBI TRATOR






