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Heard in Montreal, Wednesday, 13 April 1994

concerni ng

Canadi an Pacific Linmited

and

Canadi an Counci | of Rai | way Operating Uni ons
[ Brot her hood of Loconotive Engi neers]

ex parte

Di sput e:

Di smi ssal of Loconotive Engineer R C. Lefebvre, London
Ontario

Br ot herhood' s Statenment of |ssue

On May 28, 1992, in Toronto Yard, Loconotive Engineer R C.
Lefebvre and fellow crew menmbers Conductor G 1l and Trainman
Emery attenpted to execute a three man crew running swtch
Trai nman Enery lost his footing and accidentally fell between the
engi ne and tank cars, resulting in the fatal m shap

Following the investigation, M. Lefebvre was returned to
active service for approximately three weeks before he was
di smi ssed or a nunmber of CROR rule violations.

The Brotherhood appeal ed the grievor's disnissal and requested
that he be reinstated with full conpensation for |ost wages.

The Conpany declined the Brotherhood' s request.

for the Brotherhood:

(sgd.) R S. MKenna

General Chairman

There appeared on behalf of the Conpany:

J. S. MLean- Manager, Labour Rel ations, Toronto

H B. Butterworth- Labour Relations Oficer, Toronto
B. M Duffy - Manager Training Toronto

P. Chappel - Assistant Superintendent, |IFS

M Bertrand - Superintendent, |IFS

R. N. Hunt - Labour Relations Oficer, Mntrea

M G DeGrolanmo - Director, Industrial Relations,

And on behal f of the Brotherhood:

R. S. McKenna - General Chairman, Otawa

T. G Hucker- International Vice-President, Otawa

W B. Foster- Vice-General Chairman, London

J. Houston - Chairman, Ontario Legislative Board, Sarnia

D. A Warren- General Chairperson, UTU, Toronto

D Ellickson - Observer

B. GIlI- Observer

R. C. Lefebvre - Gievor

award of the Arbitrator

The grievor was discharged on July 13, 1992, following an
investigation into an incident which resulted in the death of
Trai nperson GW Enery on May 28, 1992 in the Toronto Yard. M.
Lefebvre was then the |oconotive engineer of a crew also
conprising M. Enery and Conductor B.R GIll. The record
di scl oses that while the crew was in the process of noving three
| ocomptive wunits fromthe diesel shop to the location of their
train, they encountered a tank car which was bl ocking their way.
After consultation with Train Yard Coordinator R P. Venn, the



crew undertook two attenpts at spotting the tank car into a
separate | ead, by neans of a nobving switch. During the course of
the second attenpt, at a point in time when M. Enery was to
detrain fromthe noving | oconotive to clinb aboard the tank car
to operate its hand brake, he accidentally fell across the track
in the path of the noving tank car, and was killed.

The novenents of the crew s power units and the nmechanics of
the running switch which they attenpted to execute, as well as
the various rules which related to their actions, are reviewed in
substantial detail in CROA 2469, and need not be repeated. As
noted in that award, while Conductor G Il and Loconotive Engi neer
Lef ebvre wer e bot h di scharged foll ow ng a di sci plinary
i nvestigation, the merits of their respective cases nmust be
assessed individually, in light of all pertinent factors.

As noted in CROA 2469, the crew was subject to a bulletin
dat ed February 28, 1992 which prohibited enployees from
entraining or detraining any noving equipnment. Prior to that
bulletin, (and to the present tine west of Thunder Bay) enpl oyees
involved in switching operations were authorized to get on and
of f  nmoving equi pnent in keeping with Form 300-2, Section 1, Item
5(f). At the time of the incident in question that rule required
that such novenents not be undertaken at speeds in excess of 6
m p. h.

As noted in CROA 2469 the Arbitrator has difficulty faulting
the crew absolutely for attenpting the running switch in a manner
that appeared to disregard the bulletin of February 28, 1992,
i nsofar as their nethod was generally consistent with Form 300-2,
Section 1 Item5(f). The detraining of the |oconotive unit by the
trai nperson, and his clinbing aboard the car being spotted, while
both the |oconotive and the car were in notion, was the only
met hod by which the crew nenbers had been trai ned by the Conpany
for such an operation. In the result, the equities would suggest
crews election to performthe operation in a manner generally
consistent with Form 300-2, was to sone degree understandable,
even if not <correct. That said, however, and assum ng that
Loconmoti ve Engi neer Lefebvre's crew had a col ourabl e excuse for
following the procedures contenplated in Form 300-2, Section 1
Item 5(f), the facts revealed in evidence give substantial cause
for concern.

It is not disputed that in executing a running switch, within
the contenplation of the rule found in Form 300-2, when a crew
menber is conpelled to entrain or detrain noving equipnment, it is
not to be noving at speeds in excess of 6 mp.h. This was clearly
known to Loconotive Engi neer Lefebvre at the time in question
Unfortunately, the evidence discloses that during the course of
both attenpts to execute the running switch, he operated his
| ocomptive wunits at a speed of 11.7 mp.h., nearly double the
perm ssible speed. Further, the loconotive wunits accelerated
i medi ately after the uncoupling of the tank car which is the
preci se monment M. Emery was to step to the ground fromthe side
| adder of the |oconotive where he was stationed.

Additionally, the record discloses that after the first
attenpt, at a point in time when M. Enmery was on the |adder, M.
Lefebvre brought the units to a stop by "plugging" or reversing
the traction notors, an action which was clearly inproper in the
ci rcunstances and which, by his own admi ssion, would cause a
jerking notion which could " cause soneone to fall off.". It



should be stressed that the plugging of the traction notors did
not, in the case at hand, cause M. Enery to be thrown from the
| oconotive as it was perforned during the first attenpt at
uncoupling the tank car. That evidence does, however, speak to
the questionable standard of care being exercised by Loconpotive
Engi neer Lefebvre in the circunstances.

What the evidence does disclose, unequivocally, is that during
the course of both attenpts at the noving switch Loconotive
Engi neer Lefebvre, who was then alone in the cab of the
| ocomptive, allowed his units to achieve speeds nearly double
those perm ssible wunder Form 300-2, Section 1, Item 5(f) at
precisely the point in time when the trainperson was required to
step to the ground fromthe | oconptive and attenpt to entrain the
novi ng tank car

When regard is had to the totality of the evidence, even
accepting the -evidence of the Brotherhood that it was not
i nappropriate to entrain and detrain the trainperson during the
course of the operation, the unavoidable conclusion is that
Loconotive Engineer Lefebvre knowingly cormitted a nunber of
rules violations touching directly on the safety of the operation
being perforned. O greatest concern, for the purposes of the
instant grievance, is the overspeed of his wunits at the very
point in tinme Trainperson Enmery was to detrain.

It should be stressed that there is no evidence before the
Arbitrator to confirma causal |ink between any action of M.
Lefebvre and the unfortunate accident which transpired. At the
time of the switch M. Emery was standing in an awkward position
on the loconmotive's side | adder, partially encunbered by a |arge
radio attached to his upper body and, as was later disclosed,
with a quantity of grease or oil on the soles of his boots. In
the result, it cannot be known with any certainty whether the
accident would not have occurred had M. Lefebvre run his wunits
at pernissible speeds. It is difficult, however, to counter the
suggestion of the Conpany's representative to the effect that
undertaki ng the uncoupling operation at a slower speed and over a
| onger stretch of track woul d have conduced to greater safety.

M. Lefebvre's prior disciplinary record is not inpressive.
Significantly, he was dism ssed in January of 1990 for a serious
rules infraction, involving the passing of a stop signal on the
Galt Subdivision. Although he was reinstated into his enpl oynent
in January of 1991, on conpassionate grounds and w thout
conpensation, his effective suspension for the period of a year
for a serious rules violation is a matter of substantial concern.
So too is the evidence of the operation of the |loconotive wunits
within the Toronto Yard during the course of the tour of duty
leading up to the accident on May 28, 1992. The evidence before
t he Arbitrator di scl oses, beyond controversy, t hat for
significant periods of time during the novenent of the |oconotive
units from the diesel shop to the point of +the attenpted
switching of the tank car, M. Lefebvre operated his wunits at
speeds substantially in excess of the |linmts permssible wthin
the yard. Wiile the speed limt within the yard is 15 mp.h., the
Q Tron data reveals that the grievor's units reached speeds in
excess of 20 mp.h. while traveling westward on track A4.
Al t hough the grievor sought to explain the overspeed on the basis
that the |loconotive units that he was operating tend to sway at
speeds between 11 and 15 mp.h., he was unable to give any good



expl anation as to why he would not have slowed his units to avoid
that problem rather than violating yard speed linmts.

On the whole, the -evidence discloses to the Arbitrator a
course of conduct by M. Lefebvre suggestive of a questionable
standard of care on his part during the course of the novenent of
his units fromthe tine they left the diesel shop until the point
of the accident. In light of his prior dism ssal and subsequent
conpassi onate reinstatenent, following a serious rules violation
in 1990, the Arbitrator finds the record devoid of conpelling
mtigating factors which would justify a substitution of penalty
in the case at hand. It is clear fromthe evidence before me that
during the course of events leading up to the death of
Trai nperson Emery, in a nunber of particulars which were entirely
under his own control, M. Lefebvre resorted to procedures and
speeds which were plainly contrary to all applicable rules, and
in disregard of the standard of care to be applied in the
execution of a running switch, even follow ng the method by which
his crew had been trained to execute that operation

For all of the foregoing reasons the Arbitrator is satisfied
that the Conpany was justified in its decision to term nate the
enpl oynment of Loconotive Engineer Lefebvre. In the absence of any
conpelling mtigating factors, that decision nust be sustained.
The grievance is therefore disn ssed.

15 April 1994
M CHEL G PI CHER
ARBI TRATOR




