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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2470
Heard in Montreal, Wednesday, 13 April 1994
concerni ng
Canadi an Pacific Linmited

and

Canadi an Counci | of Rai | way Operating Uni ons
[United Transportation Union]

Dl SPUTE:

Di smi ssal of Trainperson G L. Fuoco of Revel stoke, B.C, for
violation of operating rules that resulted in a collision with a
stationary freight train, between Tappen and Notch Hill on the

Shuswap Subdi vi sion, April 2, 1992.

JO NT STATEMENT OF | SSUE

On April 2, 1992, Extra 5580 West collided with Extra 5801
West at mileage 78 on the Shuswap Subdi vi sion

Fol | owi ng the resulting investigation into the incident,
Trai nperson Fuoco, Conductor Phillips and Engineer Lind were
di sci plined for rules violations.

The Uni on appeal ed the discipline to Trainperson Fuoco on the
grounds that: (a) there was not sufficient proof of rules
violations; (b) the discipline assessed was too severe; (c) the
Conpany is in violation of article 32, Investigation and
Di sci pline, and Appendi x B-32 of the collective agreenent.

The Union contends that a m sapplication of Appendix B-32 of
the collective agreenent resulted in a violation of Trainperson
Fuoco's rights to a fair hearing and as a result no discipline
should have been issued. The Union has requested that the
di scipline assessed to M. Fuoco should be renmoved or reduced,
and that the grievor be reinstated into Conpany service without
loss of seniority, and with full conpensation for wages and
benefits for all tine subsequent to his dism ssal

The Conpany has declined the Union request.

FOR THE UNTON : FOR THE COVPANY:

(SGD.) L. O Schillaci(SGD.) R WIson

General Chairperson FOR: General Manager, Operations &
Mai nt enance, HHS

There appeared on behal f of the Conpany:

R. E. W/ son- Labour Relations Oficer, Vancouver
R. N. Hunt - Labour Relations Oficer, Mntrea
J. S. McLean- Manager, Labour Rel ations, Toronto
C. F. Hackh - S&C Supervisor, Vancouver

S, M Bronley - Manager, Operations, Calgary
B. J. Lockhart - Manager, Training, Toronto

And on behal f of the Union:

G Hucker- International Vice-President, BofLE, Otawa
L. Fuoco - Grievor

AWARD OF THE ARBI TRATOR

In light of the material filed, the Arbitrator is satisfied
that Trai nperson Fuoco failed to properly call signals 745N and

D Ellickson - Counsel, Toronto

L. O Schillaci - General Chairperson, Calgary
D. A. Warren- Ceneral Chairperson, Toronto

S. Keene - Vice-General Chairperson, London
T.
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767N. The first signal displayed clear to stop, and was called as
clear by the grievor, while the second displayed a restricting
signal, and was also called as clear. The material discloses that
in respect of the second signal, Signhal 767N the |oconotive
engi neer who was in the cab with the grievor could not see the
signal, and was conpelled to rely on the grievor's call. In the
result, the grievor's novement, Extra 5580 West, in work train
service, went through the restricting signal and collided wth
the tail end of Extra 5801 West at Mle 78 of the Shuswap
Subdivision. Wiile there were no serious physical injuries
resulting fromthe collision, the rear npst grain car on Extra
5801 West, and the head end | oconotive unit on the grievor's
train suffered extensive damage, totalling in excess of
$300, 000. 00.

It is not disputed that the grievor was deserving of
di scipline. As a nenber of the crew overseeing the novenent of
his work train, he was responsible for accurately calling any
signals of which he was aware. The issue of substance, however,
is the appropriate penalty in the circunstances. The record
reveal s that the | oconotive engi neer who shared the cab with the
grievor was not discharged, but rather was denmoted to yard
service. This, the Conpany submts, is justified, in part, by the
fact that the | oconptive engineer did not have a line of vision
to the final restricting signal, and was conpelled to rely on the
grievor's <call. It also submits that the |oconotive engineer's
twenty-two years of service have a bearing on the decision not to
termnate his enploynent. The record also reveals that the
conductor of the grievor's train, M. MG Phillips, was assessed
thirty demerits as a result of the collision. The evidence
di scl oses that he did not exercise any degree of vigilance wth
respect to the signals in question, although he could have done
so fromhis position in the caboose of the nine car work train.

This case is not without sone difficulty. The grievor is an
enpl oyee of seven years' service, who cannot invoke the |ongevity
of his enploynment as a mitigating factor. It is also not disputed
that he was the person in the cab of the | oconptive responsible
for properly seeing and calling the final restricting indication
at Signal 767N

In the Arbitrator's view, however, there are grounds for
concern with respect to the distribution of responsibility as
anong the nmenbers of the crew. Perhaps nobst significantly, it is
not disputed that Loconotive Engineer R G Lind had, 1like the
grievor, a clear view of Signal 745N, which displayed a "clear to
stop" indication. Like M. Fuoco, M. Lind, by his own adm ssion,
called Signal 745N as "clear" when it was not. Bearing in mind
that a | oconotive engi neer has been recogni zed by prior decisions
of this Ofice as bearing a greater degree of responsibility for
train novenents than does a trainperson, it seens undeni abl e that
but for the error comritted by the | oconptive engi neer in respect
of the approach signal, the collision would have been avoided.
However M. Lind was not discharged, but was denmpted to vyard
servi ce.

In the Arbitrator's view this is a case in which the
princi ples of shared responsibility as anong nenbers of a train's
crew, and the equitable assessnment of discipline, having regard
to their respective levels of responsibility as reflected in CROA
482 and 1479, have sone application. Wile Trai nperson Fuoco is



not a long service enployee, his disciplinary record over seven
years of service does not suggest any serious problem wth
respect to the observance of running rules. For close to four
years prior to the incident giving rise to his discharge, M.
Fuoco had a discipline free record.

VWiile | do not believe that the decision of the Conpany was
unreasonable in all of the circunstances, | am persuaded, having
particular regard to the treatnent of the other two enployees
i nvol ved, nost particularly the | oconotive engi neer whose failure
to observe a critical signal was equal to that of the grievor, |
am inclined to the conclusion that this is an appropriate case
for the substitution of a | esser penalty. In so doing, I am of
the view that the reinstatenent into enploynent of the grievor,
wi t hout conpensation, which is the equivalent of the assessnent
of a suspension for a period of two years, will have the desired
rehabilitative effect, and will place him in a position of
greater relative fairness in respect of the other nenbers of his
crew, even allowing for his shorter years of service. M. Fuoco
nmust appreci ate, however, the gravity of what occurred and the
critical inportance of avoiding any simlar circunstance in the
future.

For the foregoing reasons the grievance is allowed, in part.
The Arbitrator directs that the grievor be reinstated into his
enpl oynent, without conpensation or benefits, and w thout |oss of
seniority. The grievor's reinstatenent shall be subject to the
di scretion of the Conpany as to whether he should be returned to
road or to yard service

15 April 1994
M CHEL G PI CHER
ARBI TRATOR




