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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2471

Heard in Montreal, Wednesday, 13 April 1994

concerni ng

Canadi an National Railway Conpany

and

Br ot her hood of Mai ntenance of Way Enpl oyees

Dl SPUTE:

Appeal of the discharge of M. G J. Patterson for unauthorized
possessi on of Conpany property.

JO NT STATEMENT OF | SSUE

CN Police received information that M. Patterson was in
possession of property belonging to the Conpany and had said
property stored at his residence in Gakville, Manitoba. On 28 My
1993, CN Police executed a search warrant at the residence of M.
Patterson, including out buildings.

Fol | owi ng an investigation held 4 June 1993, M. Patterson was
di scharged for unauthorized possessi on of Conpany property.

The Brotherhood nmmintains that the property in question was
sonewhat job-related and that the Conpany did not take into
consideration M. Patterson's age and 27 years of discipline-free
service when the decision was taken to discharge him Wth this
in m nd, the Brotherhood contends that M. Patterson was
di sciplined in an excessive and unwarranted nmanner

The Brotherhood requests the M. Patterson be reinstated with
full conmpensation and seniority.

The Company denies the Brotherhood's contention and declines
t he Brot herhood' s request.

FOR THE BROTHERHOOD: FOR THE COWMPANY

(SGD.) G Schni eder (SGD.) J. Hinkle

System Federation General Chairnman FOR: Seni or Vi ce-
Presi dent, Western Canada

There appeared on behal f of the Conpany:

Janet Hi nkl e- Labour Relations Oficer, Wnnipeg

And on behal f of the Brotherhood:

P. Davidson - Counsel, Otawa

G Schneider- System Federation General Chairman, W nnipeg

AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes, beyond any
doubt, that the grievor did engage in the petty pilferage of
property from the Conpany. The itens found in his possession
include work gloves, tools, small quantities of cleanser and
items such as paper towels. | amsatisfied that the el enent of
m sappropriation is established, and that the grievor was
deserving of a serious neasure of discipline.

In the case at hand, however, there are mitigating factors of
note. Firstly, M. Patterson entered the service of the Conpany
in 1966. Over his twenty-seven years of service he has never
previ ously been disciplined for any infraction whatsoever. He is,
by any neasure, a long service enployee with an inpeccable
di sci plinary record.

A further factor to consider is the inpact upon the grievor of
his discharge. It is comon ground that M. Patterson was due to
retire in Septenber of 1994. Because he was discharge in 1993,
the pension which he would otherwi se have received of sone



$1,400.00 a nonth is reduced to $700.00 a month, for the rest of
his life. Upon a consideration of the entirety of the case,
including the length and quality of M. Patterson's service, the
Arbitrator cannot disagree with the subm ssion of the Brotherhood

that, in all of the circunstances, so great a personal financia
penalty is disproportionate to the gravity of the grievor's
m sconduct . W t hout di m nishing the seriousness of any
nm sappropriation which would tend to undernine the bond of trust
between enployer and enpl oyee, | amsatisfied that, in the case
at hand, a renmedial outcome can be fashioned which is nore
equi t abl e.

The Arbitrator directs that the grievor be reinstated into his
enpl oyment, wi thout conpensation or benefits for the period of
time between his discharge and the date of his reinstatenent. The
grievor's reinstatenent is conditioned wupon his agreeing to
retire fromservice as such point intine as his age and period
of service entitle himto the level of pension inconme which he
woul d otherw se have realized by retiring in Septenber of 1994.
For the purposes of clarity, should the grievor's period of
suspension from service not constitute pensionable service for
the purposes of the pension plan, M. Patterson shall be
reinstated into enployment on the condition that he t ake
retirement when he reaches a point at which his pension incone
woul d be equal to that which he woul d have otherw se received in
Sept enber of 1994, but for the suspension. Alternatively, should
the terns of the pension plan be such that the period of his
suspensi on is considered to be pensionable servi ce, hi s
rei nstatenment shall be conditioned upon his undertaking to retire
in September of 1994, as originally schedul ed. Should the parties
encounter any difficulty in the inplenmentation of this award the
matter may be spoken to.

15 April 1994
M CHEL G PI CHER
ARBI TRATOR




