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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2494
Heard in Cal gary, Wdnesday, 15 June 1994
concerni ng
Canadi an Pacific Linmited

and

Canadi an Counci | of Rai | way Operating Uni ons
[United Transportation Union]

Dl SPUTE:

Di smi ssal of Trai nperson D. J. Hel | and, Mbose Jaw,

Saskat chewan.

JO NT STATEMENT OF | SSUE

After an extensive i nvestigation in connection with
Trai nperson Helland not reporting for duty as a required
trainperson on Train No. 468-13, February 14, 1993 at Swift
Current, his record was debited with 20 denerits for failure to
so report after being properly called.

Subsequently, a further investigation was taken of Trainperson

Helland on April 8, 1993, in connection with the information
provided in his statenments of February 16, 27 and April 7, 1993.
On April 27, 1993, Trainperson Helland was dismissed for

breach of trust for providing false an nisleading infornmation
during the formal investigations conducted on February 16, 17 and
April 7, 1993 at Mbose Jaw.

The Union contends that the Conmpany has failed to prove, on
the bal ance of probabilities, that Trainperson Helland did not
provi de correct information and that, in fact, he was truthful in
hi s statenents.

Further, the Union contends that the Conpany has ignored
nmedi cal information presented on Trai nperson Helland's behalf.
They have requested that the discipline assessed to the record of
Trai nperson Helland be expunged and that he be reinstated into
Conpany service wthout loss of seniority, and wth ful
conpensation for wages an d benefits for all tinme subsequent to
his removal from service on February 14, 1993.

The Conpany has declined the Union's request.

FOR THE UNI ON: FOR THE COMPANY

(SGD.) L. O Schillaci(SGD.) M E. Keiran

General Chairperson for: General Manager, Operations &
Mai nt enance, HHC

There appeared on behal f of the Conpany:

M E. Keiran- Manager, Labour Rel ations, Vancouver

J. Adans - Manager, Business Process, Vancouver

R N Hunt - Labour Relations Oficer, Vancouver

And on behal f of the Union:

O. Schillaci - General Chairperson, Calgary

H. O son - National President, UTU-Canada, Otawa
L. McLafferty - Vice-General Chairperson, Mose Jaw
B. Keene - Vice-General Chairperson, London

Tickell - Ofice Manager, UTU, Cal gary

Foltenik - Secretary, UTU, Cal gary

C. Curtis- General Chairman, BofLE, Calgary

J. Helland - Gievor

AWARD OF THE ARBI TRATOR
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The facts giving rise to this case are not in dispute,
al though the characterization of what occurred, and the issues
arising are extremely unusual. It is not disputed that in the
early norning hours of February 14, 1993, the grievor refused to
accept a tour of duty on Train No. 468-13 at Swift Current. The
Conpany mai ntains that the grievor's refusal was wi t hout
justification, and assessed twenty denerits against his record
for his failure to report. The Union asserts that the grievor's
refusal to report, and his departure fromSwift Current in an
unaut hori zed manner, in the caboose of another train, involved an
extended episode of sommanbulism or sleepwal king. During the
course of the disciplinary investigation into the failure to
report, M. Helland related to the Conpany's officers that his
only recall of the incident is that when he received the call to
work at 03:30 hours he had dreant that his famly in Mose Jaw
was in danger, that his wife had been killed and his child

ki dnapped. According to the grievor, in a conbination of
somi | oqui sm (sl eeptal king) and somanbulism (sl eepwal ki ng) he
refused the call to work on Train 468-13 and, thereafter

proceeded to get dressed, |eave the bunkhouse at Swift Current
and board the caboose of Train 572-14. Fromthat |ocation, when
the train was underway, he contacted the Assistant Term na
Supervisor, B.M Morhart, by radio to advise himthat he was on
the train bound for Moose Jaw. According to the grievor's
account, he then went to bed in the caboose and awoke when the
train arrived in Mose Jaw. At that point he drove home and again
went to bed.

Under st andably, the Conpany had substantial difficulty wth
M. Helland s explanation of his actions. It concluded that he
had engaged in a deliberate course of fabricating fal se
information during the course of the investigations, and that
there was no substance to his explanation that he had been
involved in an extended episode of sleepwalking. This it did
notwi thstanding the filing of two nedical reports, one by the
grievor's personal physician, Dr. B. daun, dated February 23,
1993 and a second by a neurol ogist, Doctor C. P. Vasu Nair, dated
March 11, 1993. Dr. Nair's opinion contains, in part, the
fol | ow ng:

On 14th of February, 1993 he went to sleep around 1:15 in the
nmorni ng. Since the beginning of February when one | ooks at the
wor k schedul e he had irregular sleep. He sonetines had sleep tine
during the day and sonetines he had sleep at night. There was
hardly any tinme for himto adjust to the changing sleep pattern.
For exanple, on 12th of February at midnight he went to sleep, he
woke up at 8:30 in the norning, worked from8:15 in the evening
and sl ept on the 14th nmorning at 15 nminutes past nmidnight. On the
14th he was woken up around 4:00. According to himhe woke up
feeling that his wife had been killed and his children abducted.
He obvi ously was sl eeping. He had an argunent with the person who
cal l ed himback to work and then when he went to work he got onto
the wong train. He woke up at 7 o'clock in the norning in Mose
Jaw and then took a cab to his house.

ASSESSMENT: Hi s abnornmal behavi our and performance are typica
of sleep deprivations. | fully agree with the opinion given by
Dr. daun

VWhen people are woken up, sonetinmes in the mddle of a dream



(REM stage of sleep), especially when they are sleep deprived
there are certain abnormal behaviours. There is intrusion of
sleep like state into early stages of wakeful ness. They may
believe that what they were dream ng actually happened and act
out their dreamand its response. Sleep deprived people becone
irritable to the state of even frank psychosis occasionally.
Aberrant behavi our and m staken identity of place, person, and
pur pose can take place.

I think his behaviour, which is not usual, can be expl ained on
the basis of not being able to adjust to the <changing sleep
pattern which seens to have happened on a day to day basis, sleep
deprivation and waking up during the mddle of a dream

Dr. @aun's opinion states, in part:

My opinion is that what occurred is the result of fatigue.
On exanmining his call schedule for the prior week, he had had
very little and irregul ar sleep

Somewhat to the sane effect, Dr. Nair states, in part:

. If there is a fault, as far as | can see, the fault lies
in this work schedule ..

In further support of the theory of somanbulism the Union
refers the Arbitrator to the celebrated nurder trial of M. Ken
Parks, in Ontario in 1988. In that case M. Parks was acquitted
of a charge of the nurder of his nother-in-law and attenpted
murder of his father-in-law, upon an acceptance of the defense
that he had conmitted the acts in question during a period of
somanbul i sm The Union referred the Arbitrator to the account of
the trial and appeal related in The Sl eepwal ker by June Cal | wood
(Toronto, 1990).

The theory advanced on behalf of the Union is that the
irregular pattern of sleep experienced by M. Helland in the days
and weeks inmediately preceding the events at Swift Current
resulted in an episode of somanbulismduring which he refused
the call to work, and influenced by the dream of danger to his
famly, boarded the first train bound for Mose Jaw. It submits
that the two nedical opinions provided confirmthe plausibility
of the grievor's account, and that the Conpany has not
established that M. Helland deliberately fabricated a false
story during the course of the disciplinary investigations into
his refusal of the assignnment at Swift Current.

The Arbitrator finds this case extrenely difficult to resolve
by the application of conventional principles relating to the
burden of proof. On the one hand the Conpany relies on the
outward actions of the grievor, including his conversations with
the Company's supervisor at Swift Current, both on the tel ephone
from the bunkhouse and on the radio fromthe caboose, as well as
the obviously conplex exercise he went through to depart the
bunkhouse at Swift Current and board the train for Mose Jaw, as
evi dence that he could not have been sl eepwal king. It should be
noted that when M. Helland first spoke with the supervisor at
Swift Current when he was called at the bunkhouse, he nade no
mention of any threat to his fam|ly. Rather, he conpl ai ned that
he was being assigned a nore difficult trip than anticipated,
telling the supervisor that he had previously been told that he
would be able to work the train from Mose Jaw to Swift Current,
go to bed for a tinme and then take a return freight to his home
term nal of Mdose Jaw. Not surprisingly, in the circumnmstances the



Conmpany was skeptical. It was not prepared to attach substantia
wei ght to the nedical opinions tendered on the grievor's behalf,
in the formof two letters which are admittedly slim in their
el aboration of the possible cause of what occurred, and are
virtually devoid of any thorough explanation as to the detai
which was provided to the doctors in relation to the conplexity
of the grievor's actions and the likelihood of his ability to
function in the nmanner he did. On the other hand, the Union
advances the admittedly novel theory of sommanbulism relying
both on the two brief medical opinions, as well as the Parks Case
to substantiate the plausibility of the enployee's explanation

As unusual as the case appears to be, in light of the
unchal | enged nedi cal opinion tendered in evidence, the Arbitrator
feels constrained to give the grievor the benefit of the doubt as
to the cause of his actions on February 14, 1993 and his
subsequent explanation. By the sanme token, | am satisfied that
t he Conpany was not unreasonable in its reaction to M. Helland's
expl anation, especially in light of the slim nature of the
medi cal docunentation he presented. In ny viewthat is a factor
to be considered in fashioning an equitable remedy in the case at
hand. It is, | think, incunbent on a trade union which seeks to
justify otherw se unacceptabl e conduct on the basis of a nedica
or psychiatric condition to do so by the presentation of
conpel l'ing evidence. At the arbitration such evidence is
generally presented in the formof the testinobny of an expert
witness. That is particularly so where, as in the instant case,
the Union would seek to rely on a theory which is arguably at the
| eadi ng edge of nedical -1egal know edge. In the case at hand the
Arbitrator cannot know, as the Conpany could not know, whether
Doctors G aun and Nair were fully aware of the extent of the
activities engaged in by the grievor in his somanbulism
Mor eover, both the Conpany and the Arbitrator have been deprived
of any el aboration of the elenments of this unusual condition, and
the |likelihood of its influence upon the grievor, through the
conventional lens of oral testinony by the exami nation and cross-
exam nation of an expert w tness.

In the result, while | amprepared to find that the grievor
did not deliberately seek to falsify information or mislead the
Conpany during the course of its disciplinary investigation of
his refusal of work at Swift Current on February 14, 1993, the
equities would suggest that the renedy to M. Helland nust be
qualified in light of his failure to provide either the Conpany
or the Arbitrator with little nore than the bare outline of two
physi cians' letters to substantiate an extrenely unusual defense
and explanation of his actions. In ny view the skepticismof the
Conpany in t he face of M. Helland' s expl anati on was
under st andabl e, and coul d reasonably have remained so up to the
point of the arbitration. In these circunmstances a remedi al order
of conpensation would not, in ny view, be justified.

For the foregoing reasons the grievance is allowed, in part.
The Arbitrator finds that the Conpany did not have just cause for
the assessnment of twenty denmerits for the grievor's failure to
report for duty at Swift Current on February 14, 1993, and that
the grievor's dismissal for providing false and misleading
informati on should not stand. The Arbitrator directs that the
twenty demerits assessed agai nst the grievor be renoved from his
record forthwith, and that he be reinstated into enploynent,



wi t hout conpensation for the wages and benefits | ost, and w thout
any loss of seniority. In light of the grievor's nedica
condition, wupon his reinstatement the Conpany nmay limt his
assignments to vyard duty or any other class of service which
i nvol ves a nore regul ar working schedul e.
June 21, 1994
M CHEL G PI CHER
ARBI TRATOR




