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Heard in Cal gary, Wdnesday, 15 June 1994
concerni ng
CANADI AN PACI FI C LI M TED

and
CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS
[ UNI TED TRANSPORTATI ON UNI ON]

Dl SPUTE:

The dism ssal of Yard Foreman E.B. Truman of Cal gary.
JO NT STATEMENT OF | SSUE

On July 2, 1992., Yard Foreman E.B. Truman of Calgary was
di smi ssed for theft froma custonmer's consignnent as evi denced by
his possession of two 24-can flats of Od MI|waukee beer while on
duty, a violation of CROR Rule G June 10, 1992.

The Union submits that Yard Foreman Truman is a |ong service
enmpl oyee who has never displayed any behaviour simlar to this
incident in his career, and that this is a single isolated
i ncident for which he has shown renorse, taken responsibility and
learned form The Union asks that these nmitigating factors be
revi ewed, and requests that consideration be gi ven to
reinstatenent into corporate service on conpassi onate grounds.

The Conpany has refused this request.

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) L. O SCHILLACI (SGD.) M E. KEIRAN
GENERAL CHAI RPERSON FOR GENERAL MANAGER, OPERATI ONS &

MAI NTENANCE, HHC
There appeared on behal f of the Conpany:

M E. Keiran - Manager, Labour Rel ations, Vancouver
R N. Hunt - Labour Relations Officer, Vancouver
Kosar - General Yardmaster, Calgary
And on behal f of the Union:
L. O Schillaci - General Chairperson, Calgary
L. H dson - National President, UTU- Canada, Otawa
B. L. McLafferty - Vice-General Chairperson, Mose Jaw
S. B. Keene - Vice-General Chairperson, London
J. Tickell - Ofice Manager, UTU, Cal gary
A. Foltenik - Secretary, UTU, Calgary
D. C. Curtis - General Chairman, BofLE, Calgary
E. B. Truman - Gievor

AWARD OF THE ARBI TRATOR

It is admitted that M. Truman stole two cases of beer from a
box car while on duty on June 10, 1992, while working as a yard
foreman in Alyth Yard. He conceal ed the beer in the cab of the
trailing diesel unit of his yard consist. Wen it was di scovered
there by Relieving Diesel Inspector T.P. Vogels. M. Truman



admitted to M. Vogels that the beer was his and asked him
" to keep it quiet It does not appear disputed that M.
Truman then renoved the beer fromthe | oconotive, loaded it into
the rear of his car, which was exceptionally parked nearby, and
di sposed of it.

Later, during t he same tour of duty, when Deputy
Superintendent DeGrolanp proceed to the yard to interview the
crew, M. Truman related to himthat he had i ndeed had an earlier
conversation with M. Vogels, but that the two cases in question
were soft drinks which he had purportedly taken into the yard for
the purpose of selling to enployees. He maintained the sane
during the course of the Conpany's disciplinary investigation. In
the end, the Conpany accepted the account of events related by
M. Vogels, and dismssed M. Truman. It nmay be noted that M.
Vogel s' account was corroborated by the fact that the consignnment
of beer in the box car in question was indeed found to be m ssing
two cases of beer, although these were never found.

Following his discharge, and during the course of t he
gri evance procedure, M. Trunman adnitted to the Conpany that he
had in fact stolen the beer fromthe box car. Noting that the
grievor had finally "come clean”, the Union submts that he
shoul d be reinstated into his enployment on conpassionate
grounds. It argues, in part, that the theft in question was an
uncharacteristic aberration of conduct which occurred on the spur
of the nonment and that it should not result in the discharge of
an enpl oyee of twenty-five years' service

While the Arbitrator is not without synmpathy for the hardship
visited upon M. Truman by these events, an analysis of the
factors which nust bear on his request for reinstatenent suggests
a case that 1is less than conpelling. Firstly, the grievor's
record is not inpressive. It stood at forty denerits at the tinme
of the incident giving rise to his discharge, with the result
that the assessnent of twenty denerits would have placed himin a
di sm ssable position, in any event. Further, as noted by the
Conmpany, M. Truman had two previous convictions which are theft
related, the npst recent being the possession of stolen goods
valued at nore than $200.00 in February 1980. Wile that event
may be relatively distant in the past, it does tend to underni ne
the suggestion that what occurred on June 10, 1992, was entirely
out of character.

Perhaps nost inportantly, the Arbitrator is troubled by the
extent to which the grievor was prepared to engage in fabrication
and deception of the Conpany after the event, during the course
of the investigation. The fact that M. Truman was wlling to
fashion and perpetuate a lie, even in the face of the contrary
account of M. Vogels, whatever his notivation nmay have been
al so underm nes the argunment of the Union that this case nmerely
i nvol ves a nonentary or isolated | apse of honesty by an ot herw se
trustworthy enpl oyee.

It is trite to say that the theft of property from an
enpl oyer, or in the case of a public carrier, fromthe enployer's
cust oner, is anmpbng the gravest of industrial infractions,
meriting the nost serious disciplinary consequences. In the case
at hand the theft of the beer by the grievor further placed him
in violation of CROR Rule G which prohibits the possession of
al cohol i c beverages at work. While the offence in respect of Rule
G may be technical, as there is no indication that the grievor



intended to consunme the beer, it does further call into question
t he I evel of judgnment exercised by M. Truman in t he
ci rcumst ances.

Nor can the Arbitrator accept the suggestion expressed by M.
Truman at the hearing, that persons in his circunstances sinply
do not appreciate the severity of the consequences of theft. As
the record reveals, it is clear fromhis initial conversation
with M. Vogels when he was first discovered in possession of the
beer, that M. Truman knew that his job was in jeopardy. Wen the
case is viewed in its entirety, the Arbitrator cannot justify the
substitution of a lesser penalty on the sole grounds of
conmpassion. In light of M. Truman's prior disciplinary record,
and nost particularly of the extended pattern of deception and
conceal nent in which he engaged, the decision of the Conpany that
the bond of trust between hinself and his enployer has been
broken cannot be ignored. Any possibility of a conpassionate
rei nstatenent on conditions, perhaps including a bridging period
to early retirenment nmust, in my view, be a matter for discussion
between the parties in these circunstances, and should not be
i nposed by an arbitrator.

For all of the foregoing reasons the grievance nust be
di sm ssed.

June 21, 1994

M CHEL G PI CHER
ARBI TRATOR



