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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2497
Heard in Cal gary, Thursday, 16 June 1994
concerni ng
Canadi an National Railway Conpany

and

Canadi an Counci | of Rai | way Operating Uni ons
[United Transportation Union]

Ex Parte

Dl SPUTE:

Appeal of the discharge of L. Maga of Red Deer, Alberta,
effective 5 March 1992.

Uni on' s STATEMENT OF | SSUE:

On  Novenber 9, 1990, M. Maga booked sick with the CMC. He
submtted a claimfor weekly indemity benefits in Decenmber 1990
and on February 4, 1991 submitted a supplenmentary claim for
benefits in which his physician indicated that M. Maga would be
able to return to work in four to six weeks.

In July 1991, the Company sent two double registered letters
to M. Mga requesting an enployee statenent regarding his
absence from work. Having received no response, on August 27,
1991 the Conpany indicated to the Union that M. Maga's status
woul d be changed to "held out of service pendi ng an
i nvestigation" and that he would be staffed out if he did not
contact the Conpany within ninety days.

On Cctober 15, 1991 M. Maga contacted the Company and advi sed
that he was now able to return to work. During subsequent
di scussions with the Conpany M. Maga was advised of the
outstanding investigations pending against him and it was
suggest ed t hat his resignation m ght be an accept abl e
alternative. The Conpany alleges that M. Maga stated that he
would go to Mrror to turn in his keys and resign.

The Conpany alleges that it left a nessage for M. Maga at his
parent's home to contact the Deputy Superintendent and after
receiving no further contact fromM. Maga he was officially
staffed out on March 16, 1992, effective March 5, 1992.

The Union contends that thereis no record of a fornal
i nvestigation or Form 780 being issued to M. Maga and that there
was a total mscommunication and m sunderstandi ng between M.
Maga and the Conpany. The Union namintains that M. Maga was
legitimately wunable to work up until October, 1991 and advised
the Company of this through the submi ssion of regular nedical
forms. The Union further submits that the Conpany failed to take
in to consideration M. Mga' s nedical condition prior to
di scharging him

The Union requests that the grievor be reinstated and made
whole for time held out of service since March 5, 1992.

The Conpany nmintains that M. Maga's discharge was justified
and has declined the Union's request.

Conpany's STATEMENT OF | SSUE:

On  Novenber 9, 1990, M. Maga booked sick with the CMC. He
submitted a claimfor weekly indemity benefits in Decenmber 1990
and on February 4, 1991 submitted a supplenmentary claim for
benefits in which his physician indicated that M. Maga would be
able to return to work in four to six weeks.



In July 1991, the Company sent two double registered letters
to M. Muga requesting an enployee statement regarding his
absence from work since February 25, 1991. Having received no
response, on August 27, 1991 the Conpany indicated to the Union
that M. Maga's status would be changed to "held out of service
pendi ng an investigation" and that he would be staffed out if he
did not contact the Conpany within ninety days.

On Cctober 15, 1991 M. Maga contacted the Conpany and advi sed
that he wished to return to work. During a subsequent discussion
wi th the Conpany on October 16, 1991, M. Mga was advi sed of the
outstanding investigations pending against him and it was
suggest ed t hat his resignation m ght be an accept abl e
alternative. M. Maga stated that he would go to Mrror to turn
in his keys and resign.

The Conmpany |eft a nmessage for M. Maga at his parent's hone
on Novenber 1, 1991 to contact the Deputy Superintendent, and
after receiving no further contact from M. Maga he was
officially staffed out on March 16, 1992, effective March 5,
1992.

The Union contends that thereis no record of a fornal
i nvestigation or Form 780 being issued to M. Miga by the
Conpany. The Union maintains that the grievor was legitimtely
unable to work up until October 1991 and advi sed the Conpany of
this through the subm ssion of regular nedical forns. The Union
further submts that the Conpany failed to take in to
consideration M. Maga's nedical condition prior to discharging
hi m

The Union requests that the grievor be reinstated and made
whol e for time held out of service since March 5, 1992.

The Conpany maintains that the grievor's discharge was
justified and has declined the Union's request.

FOR THE UNI ON: FOR THE COMPANY:

(SGD.) M G Eldridge (SGD.) G Bl undel

for: General Chairperson For: Senior Vice-President, Wstern
Canada

There appeared on behal f of the Conpany:

M A King - Solicitor, Ednmonton

G C. Blundell - Manager, Labour Rel ations, Ednonton

B. Laidlaw - Labour Relations Oficer, Ednonton

R. G MacDougall - Student at Law, Ednonton

J. Cosse - General Yard Co-ordinator, Vancouver

J. Adanson - Manager, Train Service, Ednmonton

A. Wngrave - Transportation Oficer, Kam oops

And on behal f of the Union:

D. Ellickson- Counsel, Toronto

J. W Arnstrong - Ceneral Chairperson, Ednonton

L. H Odson - National President, UTU-Canada

M G Elridge - Vice-General Chairperson, Ednonton

B. J. Henry - Vice-General Chairperson, Ednonton

C. S. Lewis - Secretary, GCof A Ednonton

D. Gagnon - Sr. Ofice Adm nistrator, Ednonton

K. Arnstrong- Secretary, Ednonton

L. Maga- Grievor

AWARD OF THE ARBI TRATOR

Upon a review of the material filed the Arbitrator is
satisfied that M. Maga did fail in his obligation to remain in

reasonabl e comunication with the Conpany with respect to his



status, and in particular his eventual fitness to return to work

It is not disputed that by reason of a work related injury
incurred in Novenber of 1990 M. Maga undertook an extensive
peri od of nedical care, which included surgery to his right el bow
in January of 1991 and the maintaining of his right armin a cast
t hrough June of the sane year.

It does not appear disputed that during the sumer of 1991 the
Conpany was unable to contact M. Maga in Red Deer, when on two
occasions, on July 11 and 23, 1991 double registered letters sent
to himwere returned unclained. It also appears, however, that he
was not at his parents' honme in Red Deer during that period of
time, although he did remain in contact with his parents for the
purpose of obtaining his mail. It would further appear that there
were a nunmber of changes in the nature and location of posta
services in Red Deer during the period in question.

It is true, as reflected in the Conpany's statenment of issue,
that in October of 1991, when M. Mga contacted the Conpany to
advise that he wshed to returnto work, he engaged in a
conversation with a Conpany officer, Deputy Superintendent
Raynard, which resulted in a statenent by the grievor that he
would resign his position. That statenment resulted from coments
made by M. Raynard to the grievor to the effect that the
i nvestigation pending in respect of his failure to respond to the
regi stered letters, and his rel ated absence fromwork, would in
all likelihood result in his discharge. Shortly after that
conversation, however, M. Maga decided that he would not resign,
and it is not disputed that he subnmtted no letter or other
docunentation to confirmhis intention to sever his enploynent.

On the whole, what the evidence reflects is an error of
judgenent and a serious failure of comunication on the part of
M. Maga, although the Arbitrator is satisfied that that there
was no deliberate intent or recklessness in his part with respect
to abandoning his enploynent. He was, if anything, relatively
naive as to his obligations and believed that he was justified in
his actions by reason of his injury. In the circunstances | am
satisfied that while the Conmpany was justified in assessing
di sci pline against M. Mga for remining unavailable for the
purposes of comunication as to his availability to work
di scharge is an excessive outcone in the circunstances. The
Arbitrator therefore directs that the grievor be reinstated into
his enpl oynment, without conpensation or benefits and wi thout | oss
of seniority. The grievor nust appreciate the inportance, in the
future, of remaining at all times fully in touch wth and
avail able to the Conmpany, as contenplated under the terns of the
col l ective agreenent.

June 21, 1994

M CHEL G PI CHER
ARBI TRATOR




