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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2498
Heard in Cal gary, Thursday, 16 June 1994
concerni ng
Canadi an National Railway Conpany

and

Canadi an Counci | of Rai | way Operating Uni ons
[United Transportation Union]

Dl SPUTE:

Appeal of the 20 denerits assessed to R J. G |lam of Kanl oops,
B.C. for an unacceptable work record for the period 10 April to

16 June 1991, which resulted in discharge from Conpany service
for accurul ation of denerits.

Joi nt STATEMENT OF | SSUE

During the period of 10 April to 16 June 1991, the grievor
m ssed 11 calls, booked unfit for 5 days and was booked off as
sick nmore than 48 hours wthout informng the Conpany and
obtai ning a nedical |eave of absence.

Following an investigation of the matter, the grievor was
assessed 20 denerits for an unacceptable work record for the
period 10 April to 16 June 1991, which resulted in discharge from
Conpany service for accunul ation of denerits.

The Union contends that there are many legitimte reasons why
the grievor did not respond to calls: 1. The CMS did not provide
accurate line up information; 2. On sone occasions the grievor
was on the place board and is not subject to being called; 3. On
one occasion the grievor was in court protecting the Conpany's
interests. The Union further asserts that the grievor was off
sick due to a legitimate nedical problem Also, the Union
contends that the grievor's discharge was severe in light of a
nunber of mtigating factors: 1. The grievor's work record has
i mproved, if |ooked at objectively; 2. The grievor has had
personal problens which he has nmanaged to overconme with the help
of EPA; 3. The grievor has been an enpl oyee since 1987.

The Union requests that, in all the circunmstances, M. G llam
be returned to service and that his record be nmade whol e.

The Company maintains that the disciplinary sanctions inmposed
were justified and has declined the Union's request.

FOR THE UNI ON: FOR THE COMPANY:

(SGD.) M G Eldridge (SGD.) G Bl undel

for: General Chairperson For: Senior Vice-President, Wstern
Canada

There appeared on behal f of the Conpany:

A. King - Solicitor, Ednonton

C. Bl undel | - Manager, Labour Rel ations, Ednonton
Lai dl aw - Labour Relations O ficer, Ednmonton

G MacDougal I - Student at Law, Ednonton

Gosse - General Yard Co-ordinator, Vancouver
Adanson - Manager, Train Service, Ednonton

. Wngrave - Transportation Oficer, Kam oops

nd on behal f of the Union

El li ckson- Counsel, Toronto

W Armstrong - General Chairperson, Ednonton

H O son - National President, UTU- Canada

G Elridge - Vice-Ceneral Chairperson, Ednonton
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J. Henry - Vice-General Chairperson, Ednonton
S. Lewis - Secretary, GCofA, Ednonton

Gagnon - Sr. Ofice Adm nistrator, Ednonton
Arnmstrong- Secretary, Ednonton

J. Gllam Gievor

AWARD OF THE ARBI TRATOR

Upon a review of the material filed the Arbitrator is
satisfied that the Conpany had good reason to assess discipline
against M. Gllamfor his failure to respond to calls to work.
It is clear fromthe uncontroverted evidence that on a nunber of
occasions, for example, the grievor did not book off sick unti
he was in fact called for work

The i ssue of substance is the appropriate mneasure of
discipline. In that regard there are a nunber of mtigating
factors to be considered. The grievor has been an enpl oyee of the
Conpany since 1978. Wile he was disciplined once in 1984 for a
poor work record, that problem does not appear on hi s
disciplinary record as a recurring problem wuntil the period
between July of 1989 and July of 1991. The record before the
Arbitrator establishes that during that period M. Gllam
suffered severe personal stress by reason of problens in his
personal life, the details of which need not be el aborated here.
VWile those events do not excuse the conduct which resulted in
his accumul ating forty-five denerits prior to his discharge, they
do place theminto a mitigating perspective.

The grievance is therefore allowed, in part. The Arbitrator
directs that the grievor be reinstated into his enploynent
forthwith, wi thout conpensation or benefits, and wi thout any | oss
of seniority. M. Gllanis reinstatenent shall be conditioned
upon his accepting that for the period of two years followi ng his
reinstatenment he shall not, within any given six-nonth period,
register failures to respond to work at a rate in excess of the
average of other enployees within his classification at his hone
termnal. Failure to adhere to that condition shall render him
liable to term nation.

June 21, 1994
M CHEL G PI CHER
ARBI TRATOR
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