CROA 2505
-2 -
CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2505

Heard in Montreal, Tuesday, 12 July 1994
concerni ng
CANADI AN NATI ONAL RAI LWAY COVMPANY

and
CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS
[ BROTHERHOOD OF LOCOMOTI VE ENG NEERS]

Dl SPUTE:

Claim of Loconotive Engineer G L. Kitsch for 290 nmiles |ost
when not called as |oconotive engi neer on Train 215, April 15,
1989.

JO NT STATEMENT OF | SSUE

On April 15, 1989, train 215 was ordered for 0640. The first
turn in the Watrous |oconotive engi neers' pool was spare. M.
Tank, an engi ne service brakeman, was called to fill the vacancy.
Loconptive Engineer Kitsch, who was assigned to the Wtrous
| oconpti ve engi neers' pool, should have been called in accordance
with article 32.8 of agreenent 1.2.

Loconpti ve Engi neer Kitsch was called to deadhead on train 201
at 10:25, April 15, 1989 and earned for this trip $302.38. M.
Tank earned $321.48 working train 215 at 0640, April 15, 1989.

The Conpany conpensated M. Kitsch $19.10 for the difference
between what he actually earned and what he shoul d have earned.
M. Kitsch was placed in the sane position to that which he would
have been had he been properly call ed.

The Brotherhood contends the Conpany used Engine Service
Brakeman Tank, a UTU Enployee, outside the Brotherhood of
Loconoti ve Engi neers bargaining wunit, thus depri vi ng t he
Brot herhood of Loconotive Engi neers of their work entitlenent.
Therefore, M. Kitsch is entitled to conpensation for the entire

trip | ost.
FOR THE BROTHERHOOD: FOR THE COMPANY
(SGD.) W A WRIGHT (SGD.) M HEALEY
GENERAL CHAI RMAN FOR: ASSI STANT VI CE- PRESI DENT, LABOUR
RELATI ONS
There appeared on behal f of the Conpany:
J. B. Dixon — System Labour Rel ations O ficer, Mntrea
J. T. Torchia — Manager, Labour Rel ations, Mntrea
V. J. Vena — Coordinator, Transportation, Mntrea
D. Baril — Observer
And on behal f of the Brotherhood:
W A Wi ght — General Chairnman, Saskatoon
M Si npson — Vice-Ceneral Chairnman, Saskatoon

AWARD OF THE ARBI TRATOR

Before the Arbitrator the Brotherhood does not dispute that
the compensation paid to Locomptive Engineer Kitsch would have
been appropriate had the work in question been assigned to
anot her menmber of the | oconotive engineers’ bargaining unit. Its



claim for conpensation for the entire trip lost, however, is
based solely on the fact that the work in question was assigned
to an engine service brakeman, who is a nmenber of another trade
uni on.

The Arbitrator can find nothing in the collective agreenent,
nor in the jurisprudence, which would justify the claimfor the
remedy sought. The principles governing nmake whol e renedi es have
been the subject of prior discussionin the awards of this
O fice, and need not be repeated here (e.g., CROA 960, 1327 and
2015). Collective agreenents governing the paynent of |oconptive
engi neers commonly contain provisions for the penalty paynent of
constructive mles. Penalty paynents are, however, exceptional
and cannot be ordered by an arbitrator as a matter of
conpensation to nmake an enpl oyee whol e absent express | anguage in
the collective agreenent to allow such an outconme. Were it can
be established, as appears to be the case in CROA 2120, that an
enpl oyee has truly been deprived of an opportunity for work, a
make whol e order nay well involve conpensating himor her for the
entire trip mssed. That is not the case in the grievance at
hand, however. It is clear on the material before the Arbitrator
that | oconmptive engineer Kitsch was paid the difference between
the earnings which he made operating a train sone four hours
after the missed turn, and the assignment which was in fact
wrongfully given to the engine service brakeman. In t he
ci rcunstances the grievor has been made whol e, and the grievance
nmust be di snissed.

15 July 1994 (sgd.) MCHEL G PICHER
ARBI TRATOR



