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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2506

Heard in Montreal, Tuesday, 12 July 1994
concerni ng
CANADI AN NATI ONAL RAI LWAY COVMPANY

and
CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS
[ BROTHERHOOD OF LOCOMOTI VE ENG NEERS]

Dl SPUTE:

Claim of Locomotive Engineer S.D. Macl eod of Vancouver, B.C.
for 362 mles for general holiday pay for Decenber 25 and 26,
1990
JO NT STATEMENT OF | SSUE

Loconoti ve Engi neer Macl eod was ordered at 17:00 for train 770
from Robert's Bank to Boston Bar on Decenber 23, 1990. The train
departed Robert's Bank at 0105 on Decenber 24 and the crew was
relieved at Pratt and returned to Thornton Yard. Loconotive
Engi neer Macl eod was paid 362 nmiles as per Note (2) of paragraph
A in article 28.8 of agreenent 1.2 for the entire trip from
Robert's Bank to Boston Bar and return to Thornton Yard. He
submitted duplicate tickets for the 362 niles for each of his
hol i day tickets on Decenber 25 and 26, 1990.

The holiday ticket was cut 133 niles each and Loconotive
Engi neer Macleod was paid 249 nmiles for each of his holiday
tickets, Decenber 25 and 26.

The Brotherhood contends that Loconotive Engineer Macleod is
entitled to an amount equal to his earnings, exclusive of
overtinme, for the last tour of duty worked by himprior to the
general holiday as outlined in article 79.8(b) of agreenent 1.2

FOR THE BROTHERHOOD: FOR THE COWPANY:
(SGD.) W A WRIGHT (SGD.) M HEALEY
GENERAL CHAI RVAN FOR: ASSI STANT VI CE- PRESI DENT,

LABOUR RELATI ONS
There appeared on behal f of the Conpany:

J. B. Dixon — System Labour Relations O ficer, Mntrea
J. T. Torchia — Manager, Labour Rel ations, Montrea

V. J. Vena — Coordinator, Transportation, Mntrea

D. Baril — Observer
And on behal f of the Brotherhood:

W A Wi ght — Ceneral Chairnman, Saskatoon

M Si npson — Vice-General Chairman, Saskatoon

AWARD OF THE ARBI TRATOR

The i nst ant grievance turns on the interpretation and
application of article 79.8(b) of the collective agreenent, which
provi des as foll ows:

79. 8(b) Hol i day pay for an enployee qualified under
par agraphs 79.3 and 79.6 shall be an anpbunt equal to an
enpl oyee’ s earnings, exclusive of overtime, for the
last shift or tour of duty worked by himprior to a



general holiday provided that such anmount shall not be
I ess that the equivalent of a mnimumday in the class
of service perforned on that shift or tour of duty.

The facts are not in dispute. Decenber 25 and 26 are genera
holidays for the purposes of article 79.8(b). On Decenber 23,
1990 Loconotive Engi neer Macl eod was ordered for 17:00 for Train
770 scheduled to travel from Robert’s Bank to Boston Bar. The
crew was del ayed at Robert’s Bank for seven hours and twenty-five
mnutes, as their train had not conpleted dunping operations at
that | ocation. The grievor filed a notice requesting rest, as he
was entitled to do. His train departed Robert’s Bank at 01:05
hours, on 24 Decenber 1990, and the crew was relieved at Pratt,
sone twenty-one mles from Robert’s Bank, whereupon they were
taxied fromPratt back to Thornton Yard, going off duty at 02:05
hours. It is not disputed that the distance travelled by the
grievor both in deadheading from Thornton Yard to Robert’s Bank
operating Train 770 from Robert’s Bank to Pratt and deadheading
from Pratt to Thornton Yard totals 159 miles. It is also agreed
that wunder the terms of article 28.8(a)(ii) Note 2 the grievor
was properly paid for 362 mles. O those, 159 niles were
travelled while 203 nmiles were mles which the grievor would have
ot herwi se earned, and which were credited to him in accordance
with article 28.8(a)(ii) Note 2.

Article 28.8 reads as foll ows:

28.8 (a) When rest is booked en route, |oconptive
engi neers will, at the Conpany’s option:
(i) be relieved of duty and provi ded with

accommodations either in a conpany facility or an
avai | abl e hotel or notel; or

(ii) be replaced and deadheaded i nmedi ately either to
the point for which ordered or to the hone term na
where they will be relieved of duty.

Note 1: When deadheaded in the application of sub-
paragraph 28.8(a)(ii), loconotive engineers wll be
conpensated on a continuous tine basis for service and
deadheading (mles or hours whichever is the greater)
as per class of service.

Not e 2: In the application of sub- par agr aph
28.8(a)(ii), loconotive engineers who are returned to
the hone term nal after being replaced on a trip to the
away-fromhome terminal will be paid, in addition to
t he earnings specified in Note (1) above, t he
additional actual road mles they would have otherw se
earned for the round trip had they not been repl aced.

The Company asserts that under the terns of article 79.8(hb)
the grievor’s holiday pay is to be calculated only on that
portion of his earnings for the 23rd of Decenmber attributable to
actual work performed. It submits that he should not be paid any
ampunt for the holiday based upon the penalty paynment of 203
m | es which he received for Decenmber 23rd as noni es he woul d have
otherwise earned for operating fromPratt to Boston Bar and
return to Thornton Yard. It takes the position that the mles
payabl e under article 28.8 are “constructive mles”, rather than
worked niles, and are therefore not payable as part of an
enpl oyees’ earnings, exclusive of overtinme, for the last shift or
tour of duty prior to a general holiday, within the contenplation
of article 79.8(b) of the collective agreement.



The Arbitrator has sone difficulty with the position advanced
by the Conpany, in |light of the specific |anguage of the
col l ective agreenent, and the general context w thin which wages
are paid to Iloconptive engineers. Firstly, as noted by the
Brot herhood’ s representative, the “earnings” of an enployee may
be conprised of a nunber of elenents, such as preparatory tine,
termnal detention and inspection tine, for exanple, which are
payabl e under articles 5, 6 and 11, respectively. These
provi sions involve paynent for tine spent, and not for mles
wor ked, which is conmputed within an enpl oyee's earnings for the
purposes of article 79.8(b) of the collective agreenent.

Most significantly, the only exclusion fromearnings which is
addressed within the |anguage of article 79.8(b) 1is overtine.
There is, as the Brotherhood notes, no reference within the terns
of article 79.8(b) to the exclusion of constructive niles,
penalty paynents or any other paynents, save overtine, for the
purposes of conputing an enployee's holiday pay. It should be
stressed that for the purposes of this award it is unnecessary to
deal with the hypothetical circunstance raised by the Conpany,
i nvol ving an enployee clainmng for a shift where he or she in
fact performed no work, such as where a claimis filed in respect
of jury duty or bereavenent |eave. Those anal ogies, in any event,
are not conparable to the case at hand, where the grievor was on
duty for some nine hours.

The issue of interpretation turns, of course, upon the use of
the word “worked” within article 79.8(b). It is axiomatic that an
arbitrator is bound to interpret words in |ight of their nornal
granmmati cal nmeani ng, absent any other indication in the text of
an agreenent. The word “worked” appears in the article within the
context of the expression * an enpl oyee’s earnings ... for the
last shift or tour of duty worked by him...” The interpretation
advanced by the Conpany seeks to have the word “worked” qualify
the word “earnings”. In nmy view that interpretation involves an
unnatural stretching of the words. | amsatisfied that the word
“worked” as it appears in the sentence in question was intended
to qualify the words “last shift or tour or duty”. The question,
in other words, involves identifying the last shift or tour of
duty upon which an enpl oyee worked, prior to a general holiday.

In the case at hand there can be no dispute that the |ast tour
of duty worked by Loconotive Engineer Macleod was that of
Decenber 23, 1990. His earnings, exclusive of overtinme for that
shift, totaled conpensation for 362 mles. In the Arbitrator’s
view the |anguage of article 79.8(b) of the collective agreenent
is not ambiguous, and in the circunstances M. Macleod is
entitled to holiday pay for Decenber 25 and 26 on the basis of
those earnings, as submitted by the Brotherhood. 1If, as the
Conmpany nmintains, that result yields certain anomalies in the
remuner ati on of enployees it may, to sonme extent, be renedied by
the exercise of the Conmpany’ s discretion in the adm nistration of
article 28.8. It may al so be addressed in negotiation between the
parties. For the purposes of this grievance, however, | nust take
the collective agreenent as | find it.

For the foregoing reasons the grievance is allowed. The
Arbitrator finds and declares that the Conpany violated article
79.8(b) of the collective agreenent, and directs that Loconotive
Engi neer Macl eod be conmpensated accordingly for his holiday
tickets of Decenmber 25 and 26, 1990.



15 July 1994 (sgd.) M CHEL G PI CHER
ARBI TRATOR



