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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2514

Heard in Montreal, Thursday, 14 July 1994
concerni ng
CANADI AN NATI ONAL RAI LWAY COVMPANY

and
CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS
[ UNI TED TRANSPORTATI ON UNI ON]

EX PARTE

Dl SPUTE:

Clains for violation of Appendix 2 including Clauses 1, 3 and
6 of the Menorandum of Agreenment known as the Conductor Only
Agreement for failure to advertise wunused early retirenment
opportunities (pension credits) at each home term nal at regular
i nterval s.

EX PARTE STATEMENT OF | SSUE

The Conpany has taken the position that it is not obliged to
of fer unused early retirenment opportunities at hone termnals at
regul ar intervals unless there are surplus enpl oyees at the hone
terminal in question at the time retirenent opportunities are to
be issued (change of card). Accordingly, no wunused credit
opportunities will be available at said | ocation

The Union takes the position that the Conpany is obliged to
advertise and offer unused early retirenment opportunities to the
eligible enployees at each home terminal at regular intervals
(change of card) based on those credits promised to the Union in
accordance with the nunber of surplus enployees at each termna
as calculated at the time this Appendix becane effective
(Septenmber 1991).

The Union clains a violation of Appendix 2, (Clauses 1,3 and
6) of the Conductor Only Agreenent. The Union further relies upon
the negotiations, history and representations nade to the Union
and its nenbership by the Conpany during the Conductor Only
Agreenent expl anation and ratification process.

The Conpany has denied the grievance, maintaining that credits
would only be made avail abl e at appropriate intervals, dependent
upon whether or not any credits existed at the Ilocation in
question, and provided that a surplus of enployees existed at
this location at the time the credits were to be advertised.

FOR THE UNI ON :

(SGD.) M P. GREGOTSK

GENERAL CHAI RMAN

There appeared on behal f of the Conpany:

K. Peel — Counsel, Toronto

D. W Coughlin — Manager, Labour Rel ations, Montrea

A. E. Heft — Manager, Labour Rel ations, Toronto

B. Hogan — Manager, Crew Managenent Centre, Toronto
M Fi sher — Director, Crew Managenent Centre, Atlantic
Canada

J. B. Bart —Manager, Labour Rel ati ons, Montrea



And on behal f of the Union

D. J. Way — Counsel, Toronto

M P. G egotski — Ceneral Chairperson, Fort Erie

W G Scarrow — General Chairperson, Sarnia

R. Beatty — Vi ce-CGeneral Chairperson, Hornepayne

AWARD OF THE ARBI TRATOR

The Conductor Only Agreenment was entered into by the parties
on the basis of a nenorandum of agreement dated July 12, 1991
The agreenent contains a nunber of substantial gains and
protections for the Union's nmenbership, including such elenents
as conductor-only wage prem uns, increases in certain rates of
pay and the establishnment of furlough boards. Central to the
agreenent is the stipulation that enpl oyees whose seniority date
falls on or prior to June 29, 1990 are not to be laid off. The
general nechanismfor reducing the work force, and allowing a
cost saving to the Conmpany in the long term is the pronotion of
attrition through particularly attractive separation packages.
The agreenment effectively established a nunmber of retirenent
opportunities based on the nunber of non-essential brakepersons,
augnented by 25% of that nunber to cover spare and relief
enpl oyees. This resulted in the establishment of sonme 270
retirement opportunities. The issue concerns the periodic
availability of those opportunities, until such tine as they are
exhaust ed.

The followi ng provisions of Appendix 2 of the Conductor Only
Agreenment are material to the dispute before the Arbitrator

Appendi x 2
Early Retirenment Opportunities
(1) The parties recognize that the inplenentation of a

conductor only crew consist in the manner set out in
the Menmorandum of Agreenment signed in Montreal, Quebec

on July 12, 1991 will render a certain nunber of
enpl oyees surplus. The parties al so recognize that the
nunber of surplus enployees will be reduced over tine

by means of attrition. Therefore, in order to



accelerate the attrition of surplus enployees, a nunber
of early retirement opportunities wll be made
avai | abl e at regular intervals equivalent to the nunber
of surplus enployees in the work force at the tine.
Such early retirement opportunities wll be nmde
avail able under the terns and conditions set out in
this Appendi x 2.

(2) Protected enployees who are eligible for early
retirement under the CN Pension Plan(s) Rules and who
have 85 points as defined by the Pension Plan(s) Rules
may voluntarily elect to retire under the ternms and
conditions set out herein.

(3) The initial numnber of early retirenment
opportunities to be made available will equate to the
nunber of surplus positions (existing brakenen's
positions determined to be non-essential brakenen's
positions in accordance with C ause 7 of the Menorandum
of Agreenent plus 25% of such positions).

(4) At each change of tinmetable or at such other
intervals as nmay be agreed to by the parties, such
early retirement opportunities will be made avail abl e,
on a termnal by term nal basis, to protected enpl oyees
wor ki ng under Agreenent 4.16. Except as provided by the
NOTE to this paragraph (4), the total nunber of such
early retirement opportunities to be nmde available

will, in no case, exceed the remining nunber of
opportunities as cal cul ated pursuant to paragraph (5).
NOTE: I f, during the tw (2) vyears imediately

following the effective date of the aforementioned
Menor andum of Agreenent (i.e., up to and including
Septenber 27, 1993), the service design specifications
of a train or trains, previously identified as
requiring a brakenman, are revised so that such train or
trains neet the criteria for operation with a crew
consist of a conductor only, the total nunber of
existing early retirement opportunities to be nade
available at the termnal will then be increased by one
for each such train. For each four opportunities
i ncreased, an additional opportunity will be added.

(5) The nunber of early retirenent opportunities wll
be reduced by one for each protected enployee who is
renoved from the active working |Iist (including
enpl oyees who are renmoved fromthe working list as a
result of accepting an early retirement opportunity)
other than by discharge or pronotion to yardmaster or
| oconoti ve engi neer or an excepted position

(6) Such early retirement opportunities will continue
to be offered until exhausted in accordance with this
Appendi x.

(12) In order to be eligible for an early retirenent
opportunity as set out herein at a particular term nal
a protected freight enployee nust have been assigned to
that particular ternminal for a period of at least two
cal endar years at the date the wearly retirenent
opportunities are awarded.

(enphasi s added)



The dispute before the Arbitrator arises because of the
di sagreement between the parties with respect to the availability
of early retirement opportunities at each change of tinmetable, as
contenpl ated in paragraph 4 of Appendi x 2. The Conpany takes the
position that retirement opportunities can be taken at any given
terminal only to the extent that there are surplus enpl oyees at
that Jlocation at the change of tinetable. The Union naintains
that the presence of surplus enployees at a given termnal is not
a prerequisite to the ability of the eligible enployees to el ect
early retirenent under the terms of the Conductor Only Agreement.
It submits that so long as an enployee neets the eligibility
standards established in paragraph 2 of the Appendix he or she
may elect to take an early retirenent opportunity at a given
term nal , if that terminal's quota of early retirement
opportunities is not exhausted.

The Union submits that during the course of negotiations it
was aware that sonme terminals, for exanple Toronto South and
Hor nepayne, often have difficulty filling assignnments, and m ght
be wunlikely to have a surplus of enployees. It subnmits that the
course of negotiations, as well as the | anguage ultimtely agreed
to, reflect an understanding that enployees at a given term na
who are otherwise eligible would be entitled to take an early
retirement opportunity at the change of tinetable, regardl ess of
whet her there were any surplus enployees in that particular
termnal at the tinme. It submts that that is evident from the
Union's rejection of the initial proposals made by the Conpany as
well as the indications given by Conpany representatives at a
meeting held in GCakville, Ontario on June 26 and 27, 1991, when

the terms of the agreement were explained to the Cenera



Committees of Adjustment prior to ratification of the agreenent.
The Union subnmits that on the basis of the exchange of positions
at the bargaining table, and the communications at the neeting in
Qakville t he Conpany is est opped from asserting t he
interpretati on of Appendix 2 which it now seeks to rely on.

Wth respect, the evidence placed before the Arbitrator does
not confirm any representation made by Conpany representatives
regarding the availability of early retirement opportunities at
future changes of tinetable, during the course of the neeting in
Cakville. It appears that the nmorning session involved the
Conpany representatives, as well as Union representatives,
generally reviewi ng and answering questions about the content of
the draft agreenent. The afternoon was a cl osed session of the
Uni on's | ocal chairpersons. The notes and verbal evidence
presented by both parties do not reflect any direct discussion of
the i ssue of whether retirenent opportunities at a given term na
woul d be preconditioned on there being surplus enployees in that
location at the tine in question. Indeed, it does not appear
di sputed that the first discussion of that issue bet ween
representatives of the parties cane only after the ratification
of the Menorandum of Agreenent, in Wndsor, during the course of
a tour of Conpany termninals involving both union and nanagenent
representatives to explain the workings of the Conductor Only
Agreenent .

Can it be said that there is a basis for estoppel in the
evi dence before the Arbitrator? It is not disputed that if the
Conpany had made representations to the Union, during the course

of bar gai ni ng, to the effect that enhanced retirement



opportunities woul d be made available, on a term nal by termna

basis, at the change of timetable regardl ess of whether there
were surplus enployees at a given termnal, and the Union relied
on those representations to enter into the agreenent, the
el enments of an estoppel would be disclosed. Simlarly, if, during
the course of bargaining, the Union had expressed to the Conpany
its wunderstanding that the presence of surplus positions at a
given termnal would not be a prerequisite to the right of
eligible enpl oyees to elect to use an early retirenment
opportunity, and the Conpany's representatives said nothing in
the face of such a statenent, the el enents of an estoppel i ght
also be established (Hallmark Containers Ltd. (1983), 8 L.AC.
(3d) 117 (Burkett)). Upon a thorough review of the evidence

however, the Arbitrator cannot find that there was any
representation nade by representatives of the Conpany whi ch woul d
have induced the Union's representatives to believe that early
retirement opportunities at the change of tinmetable would not be
tied to the presence of surplus enployees in a given termnal

Nor does the evidence disclose any statenent by Uni on
representatives to the enployer, either during the course of
bargai ning or at the presentation neeting held in Qakville, which
woul d have comrunicated to the Conpany the Union's belief that
the presence of surplus enployees in a termnal wuld be
immaterial to the right of eligible enployees to elect to use an
early retirement opportunity. If there was any difference in the
understandi ng of the parties with respect to this issue, no clear
recognition of it enmerged until the discussion of the requirenent
of surplus enpl oyees between representatives of both parties at

W ndsor, well after the execution and ratification of the



Menmor andum of Agr eenent .

Nor can the Arbitrator find in the exchange of positions over
the course of bargaining for the Conductor Only Agreenent the
equi val ent of such representations as would ground an estoppel
While it is clear that the Union rejected a nunber of fornulas
initially proposed by the Conpany with respect to the Conductor
Only Agreenent, nothing specific was said by the Union's
representatives with respect to the availability of early
retirement opportunities at changes of tinmetable in |ocations
where there are no surplus enployees. The offers initially put
forward by the Conpany contained a nunmber of elenents, and,
what ever may have notivated the Union, the whol esale rejection of
the Conmpany's proposals by the Union could not, of itself, be
taken as a clear statenment on the part of the Union with respect
to the conditions which would meke early retirement opportunities
available, on a termnal by termnal basis, in the future.

In the result, the issue falls to be deternmined on the
| anguage of Appendix 2 of the Conductor Only Agreement. In this
regard, in the Arbitrator's opinion, the |anguage of paragraph 1
particularly instructive. As that provision clearly indicates,
the first and nost obvious consequence of the Conductor Only
Agreenment is to render a nunber of enployees surplus. It is in
that context that the parties expressly agree to nmake early
retirement opportunities available at predetermned times in the
future. The expressed purpose of that arrangement is, in the

words of paragraph 1, in order to accelerate the attrition

of surplus enployees The provision goes on to state that

the nunber of early retirenment opportunities to be nmade avail abl e



are to be equi val ent to the nunber of surplus enployees in

the work force at the tinme." (enphasis added)

The Union's counsel subnmts that the phrase at the tine"
found in the foregoing portion of paragraph 1 refers to the tine
at which the menorandum of agreenent was nmade, nanely July 12,
1991. The Arbitrator finds that to be a strained and wunnatura
construction of the words used by the parties.. It is axiomatic
that in the interpretation of collective agreenents arbitrators
are to give words their normal granmatical neaning, in accordance
with the generally established usage of | anguage. Wile it is
true that the phrase "at the tine" can be used to refer to events
either in the future or in the past, regard nust be had to the
context in which the phrase is used to understand which is
intended. In paragraph 1 of Appendix 2 of the nenorandum of
agreenent the phrase "at the tinme" appears at the end of a

sentence which explains that opportunities wil | be made
available at regular intervals". Clearly, the focus of the
sentence is on the future, when early retirenent opportunities
are to be made available. The Arbitrator is satisfied that a
plain reading of the provision anply reflects the understandi ng
of the agreement that the availability of early retirenent
opportunities, established on a ternminal by termnal basis at

each change of tinetable, in accordance with paragraph 4, is to

equate to the nunber of surplus enployees at the time of the

change of tinmetable in question. It is also evident, when
paragraphs 1 and 4 are read together, that the agreenent refers
to the number of surplus enployees within a given term nal

The foregoing interpretation of the | anguage of Appendix 2 is,

further, supported by a purposive approach to the agreement nmade



by the parties. An obvious consequence of the Conductor Only
Agreenment is the «creation of a substantial nunber of surplus
enpl oyees. In light of the agreenent protecting enpl oyees agai nst
| ayoff, the parties saw an obvi ous need to establish a nmechani sm
to accelerate the reduction of the surplus ranks. It is for that
purpose, and for that purpose only, that the early retirenent
opportunities, limted in nunber to coincide with the nunber of
surplus enployees in the system are to be offered. Wile it is
true that the nunber of surplus enployees will be reduced by
other fornms of attrition, such as death and normal retirement,
the parties agreed on a fornula to accelerate attrition by a
provision plainly intended to reduce the cost which would
otherwise be incurred by the Conpany under the Conductor Only
Agreenment over the long term

If the interpretation advanced by the Union is correct,
however, early retirement opportunities could be taken wup in
substantial nunbers without any inprovenent in the attrition of
surplus enployees. |Indeed, as Counsel for the Conpany notes, in
some |ocations the enployer would be required to hire new
enpl oyees to replace non-surplus individuals electing to take
early retirement, in a manner that would substantially increase
the costs to the Conpany, w thout any gains being made in respect
of attrition. The concept of attriting the ranks of enployees
made surplus by special agreements which reduce the conpl ement of
train crews is not newto the parties. In prior agreenments, such
as the Crew Consi st Agreenent, attrition was expressly recognized
as the appropriate nechanismfor the elimnation of surplus

positions. That is anply reflected in the award of the arbitrator



in the Crew Consist Agreenent arbitration, dated July 17, 1990,
between these sane parties. Indeed, the elimnation of non-
essential positions by attrition dates back to the earliest
agreenents between the parties allowing for the operation of
reduced yard crews in the late 1960's.

It would, of course, have been possible for the parties to
fashion an agreenent whereby the Conmpany woul d be obligated to
of fer enhanced early retirenent opportunities to enployees, at
regular intervals, even though doing so would not pronote the
elimnation of surplus positions by attrition, and would require
the recruitnent of new hires. It is, however, difficult to
i magi ne the enpl oyer making such a bargain, to the extent that it
woul d undermne, if not entirely defeat, the very purpose of the
agreenent. It would, in the Arbitrator's view, require clear and
unequi vocal |anguage to confirmthat the parties would have
intended a result so contradictory to the purpose of their
agreenent. In the case before ne the | anguage of paragraph 1 is,
for the reasons related above, clear in its intention. It sates
that the availability of early retirenent opportunities at future
intervals is agreed upon for the purpose of accelerating the
attrition of surplus enployees. Additionally, as noted above, the
nunber of such opportunities is to be equivalent to the nunber of
surpl us enpl oyees, calculated on a terminal by termnal basis, at
the interval in question. The Arbitrator is satisfied that the
interpretation advanced by the Conpany is consistent with the
| anguage of Appendix 2 of the Conductor Only Agreenent, and in
particular with the mnmechanismfor offering early retirenent
opportunities contenplated in paragraphs 1 and 4 of Appendix 2 of

t he Agreenent.



For the foregoing reasons no violation of the Conductor Only

Agreenment is disclosed, and the grievance nust be dism ssed.

August 4, 1994

M CHEL G PI CHER
ARBI TRATOR



