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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2517
Heard in Montreal, Tuesday, 13 Septenber 1994
concerni ng
Canadi an Pacific Linmited

and

Br ot her hood of Mai ntenance of Way Enpl oyees

Dl SPUTE:

Reconstruction of a road crossing by nenbers of the Alyth
Extra Gang.

JO NT STATEMENT OF | SSUE

On Saturday, Septenber 12, 1992, a rest day for Calgary
Section #1, reconstruction of a road crossing was perforned on
the Bl ackfoot Trail in Calgary. The work was perfornmed by nenbers
of the Alyth Extra Gang.

The Union contends that: 1.) Traditionally, overtime work of
this nature has been performed by section gangs. 2.) In awarding
this work to the Extra Gang nenbers, on a rest day, the Conpany
has violated Section 7.1, Section 16.3 and Appendix “C
Under st andi ng #2 of the collective agreenent.

The Union requests that: M. lannuzzi, M. K Markarewi cz, M.
J. McKay, M. C Fusaro, M. S. lannuzzi, M. M Mhil and M. P
Gelinas, nenbers of Calgary Section #1, be conpensated for al
lost P.OT. wages for work carried out by the Alyth Extra Gang on
Sept enber 12, 1993.

The Company denies the Union's contentions and declines the
Uni on' s request.

FOR THE BROTHERHOOD: FOR THE COMPANY

(SGD.) D. McCracken (SGD.) M E. Keiran

System Federation General Chairnman FOR: General Manager
Operations & Mai nt enance, HHS

There appeared on behal f of the Conpany:

R Andrews - Labour Relations O ficer, Vancouver

R Wedel — Manager, Engi neering Mintenance, Calgary

D. Cooke — Manager, Labour Rel ations, Mntrea

And on behal f of the Brotherhood:

J. J. Kruk - System Federation Ceneral Chairman, Otawa

D. McCracken-— Federati on General Chairman, Otawa

AWARD OF THE ARBI TRATOR

The articles relied upon by the Brotherhood in support of its
claimare the foll ow ng:

7.1 Where work is required by the railway to be perforned
on a day which is not part of any assignment, it may be perforned
by an available laid-off or wunassigned enployee who will

otherwise not have forty hours of work that week. In all other
cases, the senior enployee regularly performng the work will be
cal | ed.

16. 3 Extra gangs shall not be used to take the place of

regul ar section gangs.

Appendi x C, Understandi ng No. 2

Subj ect to the provisions of Section 7.1 of Wage Agreenent No.
41 where track work is required on a rest day, preference shal
be given to enployees regularly working on that track section to
perform such work, wherever this is reasonably practicable,



before calling men from an adjoining track section

The Brotherhood objects to the assignnment of work to the Alyth
Extra Gang on Saturday, September 12, 1992. It submits that such
work has traditionally been performed by section gangs and that
on the date in question it was reasonably practicable to assign
the work to the section gang responsible for the territory in
question. It is not disputed, for the purposes of this grievance,
that the crossing rehabilitation work which is the subject of the
gri evance was perfornmed on an unassi gned day, and that that day
was a rest day within the neaning of Appendi x C, Understanding
No. 2. As the Conpany expl ained, the crossing work was schedul ed
for a Saturday because, as the road in question is a main north-
south artery in Calgary, it is busy from Monday to Friday.

The Arbitrator has difficulty with the initial position argued
by the Conpany with respect to the application of article 7.1. It
suggests that the work in question cannot be said to be regularly
performed by section crews because it involves the use of heavy
equi pnent which is presently assigned to extra gangs. The
material before the Arbitrator, however, seems to confirm that
both section crews and extra gangs are used in the performance of
crossing wor k, with section crews being wutilized, wher e
necessary, to provide manpower for the conpletion of tasks other
than the operation of heavy equipnent. On the basis of the
practice, it would appear to the Arbitrator that the Brotherhood
can properly claim that both section crews and extra gang
enpl oyees regul arly perform work in relation to t he
reconstruction of road crossings. However, it appears that,
contrary to what occurs el sewhere, since the establishment of the
Alyth Extra Gang, apparently in 1968 at the tinme of the
construction of the Alyth Yard, that gang has consistently
performed work in the reconstruction of road crossings. It would
further appear that since 1989 crossing renewals in the Calgary
area have been done with nmixed crews, utilizing both section
enpl oyees and the Alyth Extra Gang. On a nunber of occasions, for
substantial periods of tinme, the Alyth Extra Gang has been
assigned to work on rest days or outside regular working hours
when section crews have not. The figures tabled at the hearing
reveal that over the period 1989-1992 the Alyth Extra Gang was
assigned twice the overtine given to section forces in road
crossi ng reconstructi on work.

The Conmpany does not argue that the situation at Calgary is
representative of general practice, or indeed of its nornal
obl i gations under the collective agreenent. It asserts, however,
for the purposes of the instant grievance, that a practice has
been | ong established in Calgary, with respect to the Alyth Extra
Gang, to allowthe performance of crossing reconstruction work
outside of regular hours, including rest days, by nmenbers of the
Alyth Extra Gang, where section crew nenbers may not be assigned.

However, a close review of the data provided to the Arbitrator
rai ses substantial question as to the assertion of a clear
practice by the Conpany, as regards the alleged exclusion of
section enpl oyees from work in relation to crossing
reconstruction in Calgary. The evidence discloses seventeen
occasi ons between May of 1989 and Septenber of 1992 when crossing
reconstructi on was performed outside of regular working hours. In
the vast mmjority of those occasions, thirteen in number, the
menbers of section crews were used on an overtine basis. In the



result, the Arbitrator is satisfied that the practice as it is
characterized by the Conpany is not made out on the evidence. As
regards overtinme work, it appears that the preponderance of work
performed in crossing reconstruction in Calgary is on the basis
of a mnmixed crew conprised of both section enployees and nenbers
of the Alyth Extra Gang. This would, it appears, be consistent
with the suggestion of the Brotherhood that extra gang nenbers
can be assigned to work in conjunction wth section crews,
operating heavy equi pnent. That, noreover, woul d appear
consistent with the practice elsewhere, as reflected in the
docunent ati on before me. The data tabled by the Conpany cannot,
think, be taken as clear evidence that crossing reconstruction
wor k has been perforned by the Alyth Extra Gang to the excl usion
of section enpl oyees.

In the Arbitrator's view, when Section 16.3 and Appendix C,
Understanding No. 2 are read together, it would appear clear that
the assignnment of overtime nust follow the pattern of regular
assignments. On that basis | amsatisfied that the Conpany could
not fairly exclude all section menbers from participation in the
overtime work on Saturday, Septenber 12, 1992 in relation to the
reconstruction of the road crossing on the Blackfoot Trail in
Cal gary, but was under an obligation to assign overtine work to
section crew nenbers on the basis of a 1 to 2 ratio as conpared
with nenbers of the Alyth Extra Gang

The grievance nust therefore be allowed. The Arbitrator finds
that the Conpany viol ated Appendi x C, Understanding No. 2 and
Section 16.3 of the collective agreenent and directs that the
grievors be conpensated at the appropriate overtine rate for al
work carried out by the Assistant Extra Gang Foreman, the
Trackmen A and the Trackmen B of the Alyth Extra Gang on
Septenber 12, 1992, subject only to the application of the 1 to 2
rati o described herein.
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