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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2532

Heard in Montreal, Tuesday, 11 October 1994
concerni ng
CANADI AN PACI FI C LI M TED

and
TRANSPORTATI ON COVMUNI CATI ONS UNI ON

Dl SPUTE:

THE DI SM SSAL OF EMPLOYEE MR. A. VARGA, EMPLOYEE #499048, ETO
STOREPERSON, ALYTH DI ESEL STORE ( CALGARY), FOR BEI NG UNAVAI LABLE
FOR WORK.

JO NT STATEMENT OF FACT:

M. Varga was incarcerated at the Calgary Correctional Centre
form Septenber 3, 1992 to December 18, 1992.

On Septenber 4, 1992, M. Varga verbally requested a | eave of
absence, which was subsequently confirmed in witing on Septenber
26, 1992.

On COctober 5, 1992, the Conpany acceded to M. Varga's LOA
request and sought confirmation by the General Chairman in
accordance with Article 26 of the collective agreenent.

On January 27, 1993, the Union approved M. Varga's request
for an LOA from Septenber 3, 1992 to May 3, 1993.

On May 5, 1993, M. Varga requested, in witing, a renewal of
his LOA.

The Conpany denied M. Varga's request for additional |eave of
absence.

Subsequent to the conpletion of a formal investigation, M.
Varga was dism ssed on July 12, 1993, account his unavailability
for service.

JO NT STATEMENT OF | SSUE:

The Union nmaintains that the Conpany unjustly dismssed M.
Varga and unreasonably denied his additional request for a | eave
of absence and as such has submitted a claim for |oss of
ear ni ngs, benefits and reinstatenent w thout |oss of seniority.

The Conpany has declined the Union's grievance.

FOR THE UNI ON: FOR THE COMPANY:

(SGD.) D. J. KENT (SG.) R A M CHAUD

FOR: EXECUTI VE VI CE- PRESI DENT DI RECTOR, MATERI AL MANAGEMENT -
OPERATI ONS

There appeared on behal f of the Conpany:

C. M G aham — Labour Relations O ficer, Industrial
Rel ati ons, Montreal
D. J. David — Labour Rel ations Oficer, |ndustrial

Rel ati ons, Montr eal
And on behal f of the Union:
D. J. Kent — Divisional Vice-President
D. Deveau — Executive Vice-President, Montreal

AWARD OF THE ARBI TRATOR

The record before the Arbitrator discloses that the grievor



was incarcerated, pursuant to a sentence of two years |ess a day,
following his plea of guilty to the offence of sexually nplesting
a m nor under the age of fourteen, contrary to Section 151 of the
Crimnal Code of Canada. It is not disputed that the nature of
the offence cormitted by the grievor is disturbing. However, the
details of it cannot be reviewed by reason of an order of the
trial judge prohibiting publication of the proceedings, to
protect the identity of the victim

The record further discloses that the Conpany granted the
grievor an initial |eave of absence, upon a first request, when
it learned initially that he was subject to crimnal charges. It
did not, however, know the details of the charges nor certain
other facts which were revealed later at the sentencing of M.
Varga. In particular, following the sentencing, the Conpany
became aware that the grievor had a previously undisclosed
crimnal record which included a conviction for theft in 1988.

The grievance turns on the application of article 26.1 of the
col l ective agreenent which provides as foll ows:

26.2 When the requirenents of the service permt,
enpl oyees, on request, will be granted | eave of absence
for periods of up to three nonths with privilege of
renewal . Leave of absence of nobre than three nonths
shall be subject to the approval of the GCenera
Chai rman, except in cases of |eave being granted for
nmedi cal reasons in which case the General Chairman wll
be informed but his approval not required.

M. Varga was granted an initial |eave of absence to cover the
period Septenber 3, 1992 to May 3, 1993. It appears that M.
Varga anticipated being released on or about My 3. That,
however, did not transpire and he renmined incarcerated unti

Decenber 18, 1993. Following an investigation held on June 22,

1993 in respect of the grievor's unauthorized absence from work



M. Varga was discharged on July 12, 1993 for his continuing
unavail ability. The Union argues that the grievor should have
been granted an extension to his | eave of absence, and that in
any event the Conpany did not have just cause to termnate his
enpl oynment .

The Arbitrator can sustain neither position. The principles to
be applied in respect of the enployability of an individua
absent fromwork by reason of incarceration were reviewed in CROA
1645. Anmong the factors which nmay be taken into consideration
with respect to the nerits of requests for | eaves of absence to
serve jail sentences are the nature and circunmstances of the
of fence and the enpl oyee's prior crinmnal record. In the case at
hand the period of incarceration was substantial, depriving the
enpl oyer of the grievor's services for a period of nonths wel
beyond t he initial eight nonth |[|eave of absence. Mor e
inmportantly, following the Conpany's decision to grant the
grievor a |leave of absence to May 3, 1993, it becane aware that
the grievor, who works in a position of trust as a storeperson in
the Alyth Diesel Store, was previously convicted of theft. In
these circunstances the Arbitrator is not inclined to find that
the Conmpany was under an obligation either to extend the
grievor's |eave of absence or to forebear frominvestigating the
circunstances of his absence by conducting a di sciplinary
i nvestigation which led to his discharge. Nor , in t he
circunstances, can | conclude that the decision taken by the
Enpl oyer to terminate the grievor's services should be qualified
or reversed by the exercise of the Arbitrator's discretion under
the terms of the Canada Labour Code.

For all of the foregoing reasons the grievance nust be



di sni ssed.

14 Cctober 1994

M CHEL G PI CHER
ARBI TRATOR



