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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2534

Heard in Montreal, Thursday, 13 Cctober 1994
concerni ng
CANADI AN PACI FI C LI M TED

and
CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS ( UNI TED
TRANSPORTATI ON UNI ON)

Dl SPUTE:

Di smi ssal of Yard Foreman R S. Kul |l man, Regi na, Saskatchewan.
JO NT STATEMENT OF | SSUE

Following a fornmal investigation, yard Foreman Kullnmn was
assessed 20 denerits marks for:

"Failing to ensure that equi pment was properly secured
bef ore a coupling was made, resul ting in an
uncontrol |l ed novenent of equi pnment causi ng damage to an
unl oadi ng device, track end protection, track and CP
337460; a violation of CROR General Notice, CROR Rule
106(a) and (d), and Rule 113(a), 1900 Yard Assi gnnment,
H- 45 team facility at Regina, near mle 94.8 Indian
Head Subdi vi sion, March 4, 1993."

As Yard Foreman Kullman's discipline record stood at 50
denerit marks at the tinme of this incident he was al so issued a
second Form 104 stating:

"Pl ease be informed that you have been DI SM SSED f or
the accunulation of demerit marks wunder the Brown
System of Discipline, at Regina, Saskatchewan.

The Union has requested that the Corporation reinstate Yard
Foreman Kullman without [ oss of seniority and with paynment for
lost time, weither by the use of deferral discipline or by a
reduction of the discipline assessed to permit his reinstatenent.

The Conpany has declined the Union's request.

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) L. O SCHILLACI (SGD.) M E. KEIRAN
GENERAL CHAI RPERSON FOR GENERAL MANAGER, OPERATI ON &

MAI NTENANCE, HH-P
There appeared on behal f of the Conpany:

M E. Keiran — Manager, Labour Rel ations, Vancouver

G Chehowy — Manager, Labour Rel ations, Mntrea
And on behal f of the Union:

L. O Schillaci — General Chairperson, Calgary

R S. Kull man - Grievor

AWARD OF THE ARBI TRATOR
It is not disputed that the grievor rendered hinself liable to
discipline by failing to ensure that equipnment was properly

secured before a coupling was made during the course of his tour



of duty on March 4, 1993. On that date the grievor, working as
yard foreman, was involved in switching a nunber of cars in the H
45 conpound of the Regina Yard. The following day it was
di scovered that damage had been done to the west end of a car

which his crew had switched, as well as certain equipnment in the
H- 45 storage track. The dammge involved two broken rails, a bent

bunp post, damage to the table of a buck unloader and to the
platform and coupling nmechanismof the car in question. During
the course of a disciplinary investigation the grievor adnmitted
to having violated CROR Rule 113(a), and adnitted that he had not

wal ked to the west end of the south track prior to the coupling
taking place to verify the extent of the clearance between the
cars being noved and the bunp post and buck unl oader.

On behalf of the grievor the Union submits that the evidence
does not establish that the grievor's failure to observe CROR
Rule 113(a) necessarily resulted in the damage which occurred.
Its representative suggests that there may have been an
i nterveni ng cause, including the possibility of a contractor who
was operating a bobcat in and around the cars in question on
March 4, 1993. The Arbitrator has some difficulty wth that
assertion. Firstly, the grievor hinself, during the course of the
Conpany's disciplinary investigation, virtually accepted that, in
all likelihood, the danmage was caused by the swi tching novenent
of which he was in charge. Mreover, even if one accepts that M.
Kullman's violation of the rule did not result in the danage
whi ch occurred (a conclusion which the Arbitrator rejects, on the
bal ance of probabilities) he would nevertheless be Iliable to
di scipline for his violation of the rule. In this regard, the

assessnment of ten denerits, which would plainly be wthin the



reasonable range of discipline, would still place him in a
di sm ssabl e position.

The Union also subnmits that the grievor should be given the
benefit of deferred discipline or, in the alternative, that the
Arbitrator should exercise his discretion to reduce the penalty
to less than discharge for the accumul ation of denerits. Wth
respect to the first submssion, the Arbitrator adopts the
principles expressed in CROA 2463 with respect to the narrow
scope of review of a decision by the enployer to decline to
extend the protection of deferred discipline to an enployee. In
the case at hand the grievor is of relatively short service,
having nine vyears' seniority. He was previously reinstated on
conpassi onate grounds followi ng his dismssal for accumnul ation of
denerit marks in January of 1988. His reinstatement cane only in
April of 1989, following a |lengthy period out of service w thout
conpensation. At the tinme of the incident giving rise to this
grievance M. Kullmn's disciplinary record stood at fifty
denmerits following five separate occasions of discipline between
md 1991 and the date of his discharge. Significantly, his record
di scl oses four infractions of CROR 113. The third of those, which
occurred prior to the incident at hand, resulted in t he
assessnment of twenty demerits.

Regrettably, what the record discloses is an enpl oyee inclined
to recidivism in the violation of operating rules designed to
protect safe operations. H's prior discharge and the repeated
incidents of discipline since his reinstatenent indicate his
failure to respond to the Conmpany's efforts at progressive

di scipline. The culminating incident of March 4, 1993 invol ved an



admitted violation of CROR 113(a), an infraction for which the
grievor once again becane liable to the assessnent of discipline.
For the reasons rel ated above, the Arbitrator nust concl ude that
t he di sci pline assessed in the ci rcunst ances was not
unreasonable, and that in light of the grievor's length and
quality of service, this is not an appropriate case for a
substitution of penalty. Simlarly, having regard to t he
principles reflected in CROA 2463, | cannot find that the Conpany
has violated the provisions of the agreenment in respect of the
request of deferred discipline.

For all of the foregoing reasons the grievance nust be

di sni ssed.

14 Cct ober 1994

M CHEL G PI CHER
ARBI TRATOR



