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Heard in Montreal, Thursday, 13 Cctober 1994
concerni ng

CANADI AN PACI FI C LI M TED

and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:
The Conpany's position with respect to how enployees on
enpl oynent security (ES) status are required to fill positions.

JO NT STATEMENT OF | SSUE

In April of 1993, the Conpany introduced its Basic Track
Mai nt enance Force initiative through the mediumof an Article 8
notice. As a result of this change, sone enployees, after
exercising their maxi mum seniority rights pursuant to the Job
Security Agreenment (JSA), were placed on enploynent security
status. The Brotherhood disagrees with sone aspects of the
Conpany's position, dealing with the extent to which such
enpl oyees are required to fill avail abl e vacanci es.

The Brotherhood contends: 1.) That ES status enployees are
required to fill permanent vacancies on their Basic Seniority
Territories (BST) only if their seniority so permts; 2.) That
ES status enployees are not required to fill permanent vacancies
off their BST; 3.) That ES status enpl oyees are required to fil
tenporary positions of nore than 45 days on their BST only if
their seniority so permts; 4.) That ES status enpl oyees are not
required to fill tenporary positions off their BST, and 5.) The
Conpany's position in this regard is in violation of articles
7.3A(a), 7.4 and 7.12 of the JSA

The Brot herhood requests: That it be ordered that t he
Conpany's position is in violation of the Job Security Agreenent
and that it be ordered that any and all enployees adversely
affected be conpensated for any and all |osses incurred as a
result thereof.

The Conpany denies the Brotherhood's contentions and declines
its requests.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) J. J. KRWK (SGD.) D. T. COOKE

SYSTEM FEDERATI ON GENERAL CHAI RMAN FOR: CGENERAL MANAGERS
There appeared on behal f of the Conpany:

D. T. Cooke — Manager, Labour Rel ations, Mntrea

S. J. Sanoni sKki — Director, Industrial Relations, Mntrea
R. A, deMontignac - Manager, Benefits Plan, Montrea

D. E. Guerin — Assistant Labour Relations O ficer,
Mont r ea

D. L. Johnson — Benefits Plan Officer, Mntrea

And on behal f of the Brotherhood:
D. Brown Counsel, Otawa
J. J. Kruk Syst em Federati on General Chairman, Otawa
K. M Deptuk Nati onal Vice-President, Otawa
D. MCracken Federati on General Chairman, Otawa



P. Davi dson — Counsel, Otawa
AWARD OF THE ARBI TRATOR

At the hearing of this grievance it becane evident that
certain of the matters reflected as disputed in the joint
statement of issue are in fact not contentious. There is no
di spute between the parties with respect to the treatnent of ES
status enployees in regards to filling permanent or tenporary
positions on their Basic Seniority Territories. In the result,
the contentions 1) and 3) of the Brotherhood appearing in the
joint statenment of issue need not be resolved. The sole issue
before nme, therefore, is whether the Conpany is correct in its
treatment of ES status enployees who are required to fill
permanent or tenporary positions off their Basic Seniority
Territory, within their Region.

The position of the Conpany can be summuarized as follows. Wth
respect to permanent vacancies, an enployee wth enploynent
security status is required to fill a permanent vacancy on his or
her Basic Seniority Territory, that is to say on the Region, if
the wvacancy in question would otherwi se be filled by an enpl oyee
with |ess than eight years' cunul ati ve conpensated service, that
is an enployee who does not have enpl oynent security status. An
enployee will also be required to take a tenporary vacancy of
forty-five days or nore where such vacancy arises off the
enpl oyee's Basic Seniority Territory, within the Region if the
vacancy is wunfilled by enployees from the Basic Seniority
Territory in question. The Conpany undertakes that reasonable
expenses will apply in such a case. Lastly, in respect of
t enporary assignnments wunder forty-five days, t he Conpany

mai ntai ns that an enpl oyees on enploynent security status may be



called to an assignnent on another Basic Seniority Territory,
within the Region, if there are no enpl oynent security status or
laid off enployees available on that Basic Seniority Territory,
agai n subject to the paying of reasonabl e expenses.

The Brotherhood subnits that the position of the Conpany is
not supported by the |anguage of the Job Security Agreement, or
of the <collective agreenent, as regards the exercise of an
enpl oyee's seniority. Central to the dispute between the parties
is the operation of article 7.3A(a) of the Job Security Agreenent
whi ch provides as foll ows:

7.3A (a) An enployee who as enpl oynment security under
the provisions of this article and who is affected by a
noti ce of change issued pursuant to article 8.1 of the
Job Security Agreenent, will be required to exercise
hi s maxi mum seniority right(s), e.g. location, area and
region, in accordance with the terns of the collective
agreenent applicable to the enpl oyee who has enpl oynent
security.

7.3A (b) An enployee who has enpl oynent security under

the provisions of this article and is unable to hold a
position on his seniority district, e.g. at t he

| ocation, area and region will be required to exercise
the follow ng options provided he is qualified or can
be qualified in a reasonable period of tinme to fill the
position involved. In filling vacancies, an enployee
who has enpl oynment security nust exhaust such avail able
options, initially on a local basis, then on his
seniority district:

(1) fill an unfilled permanent vacancy within the

jurisdiction of another seniority group and the
same col |l ective agreenent;

(2) there being none, fill an unfilled pernmanent
vacancy within the jurisdiction of anot her
seniority group Wit hin anot her col l ective
agreenent and the sane Union;

(3) there being none, fill an unfilled permanent

vacancy within the jurisdiction of anot her
seniority group and another wunion. (For t he
purpose of this article 7.3A(b)(3), another union
is defined as the BME, TCU or CSC System Counci
No. 11 of the | BEW.

(4) there being none, fill an unfilled pernmanent
vacancy in a position which is not covered by a
col l ective agreenent.

Note: In the application of article 7.3A(b)(4) and
notw t hstandi ng the provisions of any collective



agreenent to the contrary, an enployee who has
enpl oynment security while enployed on a position
which is not covered by a collective agreenent
will remain, and continue to accunul ate seniority,
on the list fromwhich transferred. (See Appendi x
E for BWE) (See Appendix G for TCU)
The Brotherhood argues, in part, that the obligation of an

enpl oyee on ES status to exercise his or her maxi num seniority
rights, as contenpl ated under article 7.3A(a) is not a continuous
obligation, but rather that it triggers only when certain events
occur. Such events would include the initial article 8 notice
under the Job Security Agreenent, or, for exanple, the return to
ES status followi ng the conmpletion of a tenporary vacancy or the
return of an enployee to ES status follow ng the conpletion of a
work assignment outside the bargaining unit. The latter would
arise wunder the terns of article 7.12 of the Job Security
Agreenment whi ch provides as foll ows:

7.12 An enpl oyee on enpl oynent security called to

work outside his bargaining wunit wll revert to

enpl oynment security status at the term nation of such

wor k, provided he has exercised his obligations to hold

wor k pursuant to the enploynent security rul es.

Additionally, when an enployee is recalled to work

within his/her own seniority classification and where

the nature of that work is that it is expected to be of

a defined termor a special project of any kind then

at the termnation of such work, provided he has

exercised his obligations to work pursuant to the

enpl oyment security rules he will revert to enpl oynent

security status.
The Brotherhood's argues that the exercise of maxi num seniority
rights for the purposes of article 7.3A(a) of the Job Security
Agreenment nust be triggered by a particular event in the life of
the enployee with enploynent security status, such as the recal
to a vacant position. Its Counsel subnmits that when such a recal
occurs, the Conpany renmains under the obligation to fill

positions in a manner consistent with the seniority provisions of

t he collective agreement. In the Brotherhood' s view, t he



obligation to exercise seniority nmust be tied to the specific
ci rcunmstances for such exercise as are found in the collective
agreenent or the Job Security Agreenent.

The Conpany relies, in part, on the provisions of article 7.10
of the Job Security Agreenment which are as foll ows:

7.10 An enployee wth enploynment security who has
exhausted maxi mum seniority at his home |ocation may
di splace in keeping with his seniority el sewhere on his
Basi c or Enpl oyment Security seniority territory
pursuant to the provisions of the applicable collective
agreenent. However, such enployee will not be required
to displace beyond his hone location if this would
result in a junior enployee being placed on enpl oynent
security status. An enployee exercising this option
will not forfeit enploynment security providing he
ot herwise maintains eligibility.

The Conpany subnmits that the reference to an enployee's
"Enpl oynent Security seniority territory" as distinct from an
enpl oyee's Basic Seniority Territory, in the foregoing provision
is instructive as to the intention of the parties. It argues that
the provision is an inplicit recognition that an enpl oyee who has
enpl oynent security status has an wunqualified obligation to
di spl ace beyond his or her Basic Seniority Territory, onto the
Regi on, save that such a displacenment would not be required if it
sinmply results in another enployee being placed on enploynment
security status.

The core issue before the Arbitrator is whether the nandatory
exercise of seniority found under article 7.3A(a) of the Job
Security Agreement is, as the Conmpany contends, an ongoing
obligation for an enployee who has the benefit of ES status or
whet her, as the Brotherhood contends, that obligation arises only
when <certain triggering events occur, and does not extend to

requiring an enployee to displace beyond his or her Basic

Seniority Territory.



Upon a careful review of the terms of the Job Security
Agreenment, and its history, the Arbitrator has difficulty wth
t he position advanced by the Brotherhood. Firstly, t he
Brot herhood offers no conpelling explanation for the reference,
within article 7.10 of the Job Security Agreenent, to the words
"Enpl oynent Security seniority territory”. Nor does it deal
convincingly wth the use of the word "region" expressly found
within article 7.3A(a) of the Job Security Agreenent. The
Arbitrator does not find persuasive the suggestion that the
| anguage of that provision was intended to require an obligation
to protect work on a regional basis only if the terns of the
col l ective agreement contenplate the displacenent to such work.
In my view the nore reasonable interpretation is that the parties
were explicit as to the anmbit of the displacenent obligation,
being in the location, area and region. The reference to the
terms of the collective agreenent is, in the Arbitrator's view,
intended to incorporate the procedures to be followed, and the
relative seniority rights as they are defined wthin t he
col l ective agreenent.

Prior arbitration awards have given consi derabl e consi deration
to the neaning and operation of enploynment security provisions
found in job security agreenments and enploynent security and
i ncome maintenance plans within the railway industry in Canada.
It may be noted that while the |language of the provisions
consi der ed in prior cases varies slightly, with certain
qualifications not here nmmterial, the fundanental schene of
enpl oynment security, and the obligation to protect enployment in
exchange for the benefits of enployment security are essentially

the same. In CROA 2074, which involved a dispute between VIA and



t he CBRT&GW the foll owi ng comments appear

... The Brotherhood’ s spokesperson submts that no vacancy

can be considered available wuntil all of t he
bul | eti ni ng procedures under the terns of t he
Col l ective Agreement have been exhausted. In t he

result, therefore, in a given region a vacancy coul d be
filled in accordance with the terns of the Collective
Agreement by a junior laid off enployee, wth the
result that a senior enployee on enploynment security
status, who is without any assignnment and who remains
on full salary and benefits, remains idle. That,
however, is inconsistent with the established terms of
t he Suppl enental Agreenent, whereby enpl oyees who enj oy
enpl oynent security status nust opt to exercise their

full seniority to protect that status, failing which
they are subject to layoff. In the Arbitrator’'s view it
woul d require clear and unequivocal |anguage to

establish that in the terns of Paragraph 8 the parties
intended to depart so radically from the genera
principles governing the concept of enploynent security
reflected in the ternms of Article 7 of the Suppl enental
Agreenent, the docunent which is the cornerstone of

enpl oynent security. In nmy view the provisions of that
par agraph are to be read harnoniously with the terns of
the Supplenmental Agreenent as well as the ternms of

Article 12 of +the Collective Agreenment. Cearly,
Paragraph 8 intends a procedure additional to and
superceding the provisions of Article 12 of t he
Col l ective Agreenent. That, in ny view, is t he
conclusion nost conpellingly to be drawmm from the
| anguage of Paragraph 8 of the Menorandum of Agreenent,
as well as fromthe overarching context of all of the
above docunents.

There is, noreover, a purposive dinension which casts
serious doubt on the position advanced by t he
Br ot her hood. According to the argunent advanced by its
representative, the intention of the Menorandum of
Agreenment is that enployees on enploynment security
woul d be conpelled to exercise their seniority to claim
positions system wide, thereby displacing ot her
enpl oyees, only on a one-tine basis, in the General Bid

of December 4, 1989. That view, however, is not
supported by the |anguage of Paragraph 8. The
establishment of a systemlist for the filling of

vacancies by enploynment security enpl oyees suggests a
different intention. Paragraph 8 does nodify t he
provisions of Article 7 of the Suppl enmental Agreenent,
to the extent that enploynent security enployees are
first to be called fromthe region where the vacancy
exists, before any are called fromelsewhere in the
system and are to be called in reverse seniority.

However, the general principle that vacancies are to be
covered by enployees who have the protections of
enpl oynment security does not change. No violence is
done to the Collective Agreenent to the extent that the



Cor poration concedes that no vacancy can be filled by
an enployee on enpl oynent security if there is another
qualified enployee wth greater seniority who could
claimthe vacancy by the normal operation of Article 12
of the Collective Agreenent.

The issue of maximzing the wutilization of enployees on
enpl oynment security status arose in CROA 2430, a dispute between
the Canadi an National Railway Conpany and t he CBRT&GW concerni ng
the filling of newy established positions at Moncton. The
Arbitrator sustained the Conpany's position that such work should
first be offered enpl oyees on enploynent security status at that

| ocation comenting, in part, as follows:

In the Arbitrator’s viewit 1is inportant to have
recourse to first principles in resolving so difficult

a conflict. The Enploynent Security and I nconme
Mai nt enance Agreenent itself recognizes the inportance
of the protection of enploynent security, whi ch

attaches to persons who have conpl eted ei ght years of
curmul ati ve conpensated service with the Conpany. The
rights accorded to such individuals under articles 7
and 8 of the Enploynment Security and |Incone Miintenance
Agreenment are a recognition of that fact. Commensurate
with t he extraordinary protection of enpl oyment
security accorded to senior enployees under t he
agreenent, however, is the obligation of enployees with
such benefits and protections to nmake thenselves
available to protect the highest rated available work
which their qualifications and seniority will allow. In
other words, the spirit of the agreenment under which
this Arbitration Board is constituted reflects an
under standi ng anong the signatories to the agreenent
that, on the one hand, enployees with a substantia
degree of service to the Conpany will receive ful
protection against lay off while, on the other hand,
the Conpany can expect a corresponding duty on the part
of such protected persons to involve thenselves in
active service at the first opportunity.
In an arbitration between the CBRT&GWand VIA Rail Canada

concerning the inplenmentation of «cuts in service effective
January 15, 1990 (Ad Hoc decision 264 dated Novenber 27, 1989),
the foll owi ng comments appear

In the Arbitrator's view article 7.5 sheds substantia
light on the issue at hand. It expressly reflects the
agreenent of the parties that an enployee who enjoys
enpl oynment security is conmpelled to exercise his or her
seniority to retain that status. The enployee is not



required to do so. However, should he or she choose,
for exanple, not to bunp onto a position at another
| ocation, the enployee forfeits enploynent security but
remains "eligible to take layoff" under the terns of
the collective agreenment as well as the Suppl enental

Agr eenent . There is, in other words, a st at us
distinction drawn between layoff, and the entitlenent
to | ayoff benefits, on the one hand, and t he

preservation of enployment security status on the other
hand within the terms of the Supplenental Agreenent
itself. By its ow terms, the Suppl enental Agreenent
differentiates the enployee who is laid off in the
fallout of an operational or organizational change from
the enpl oyee who retains enpl oynent security.

It is, to say the |least, counterintuitive to view a
person who retains the right to his or her full salary
and benefits, including annually negotiated increnents
and inprovenents, until retirenment, and for whom union
dues continue to be deducted, as an enpl oyee on | ayoff
within any generally accepted understanding of that
term VWhile the enployee may be described as inactive

or on call wth full pay, that status is to be
di stinguished fromthe less fortunate fate of one who
is laid off and who, subject to recall rights,

generally faces the inexorable dwi ndling and eventua
extingui shmrent of all nonetary benefits. It is clear to
the Arbitrator, both on the basis of these genera
consi derations, and the specific provisions of the
Suppl emental Agreement that there is a distinction
bet ween enpl oynent security status and |ayoff status
for the purposes of the Suppl enmental Agreement of the
parties.

The position argued by the Brotherhood in the case at hand
effectively places the enpl oyee on enpl oynent security status in
a position analogous to that of a laid off enployee whose
obligations to exercise seniority will only trigger, for exanple,
upon a recall to a tenporary vacancy, and the conpletion of the
wor k of that vacancy. In ny view, that argunment nisconceives the
uni que obligations which, by the agreenent of the parties, were
intended to attach to an enployee who, by virtue of the
extraordi nary protections of enploynent security, remains imrune
from layoff and retains full wages and benefits. | can see no
basis upon which to conclude other than that the parties in the

case at hand, like those in the cases reviewed above, accepted as

an inplicit part of the bargain which created enpl oynent security



that a person so protected nust fill positions which would
ot herwi se be filled by junior unprotected enployees. In |ight of
the I|anguage of articles 7.3A(a) and 7.10 of the Job Security
Agreenent that obligation extends to the Regional |evel.

If the interpretation advanced by the Brotherhood is accepted
there are substantial questions as to whether the Job Security
Agreenent achi eves the purpose for which it was established, or
operates in harnony with the fundanmental bargain which underlies
the agreenent. As noted, that bargain is that senior enployees
enjoy immunity fromlayoff subject to an obligation to protect
work, wi thin an agreed geographic area, by the exercise of their
maxi rum seniority rights. |If the Brotherhood's view should
prevail, it does not appear disputed that enployees on enpl oynent
security status wthin a given Basic Seniority Territory may
remain at home idle, receiving full wages and benefits, while
vacant positions are filled in an adjoining Basic Seniority
Territory, wthin the same region, by junior enployees or new
hires. Wth respect, that is not the understanding which the
parties achieved in the negotiation of the extraordi nary
protections of the Job Security Agreenment and the conmensurate
obligations of enployees wth enploynment security status to
protect work, as contenplated within article 7.3A(a) of the Job
Security Agreenment. It would, in the Arbitrator's view, require
cl ear and unequivocal |anguage wthin the terms of t hat
agreenent, which is far nore specific in respect of these matters
than the general [|anguage of the <collective agreenent, to
conclude that the parties had intended any other understanding.

That concl usi on, noreover, is supported by testinony respecting



the workings of enploynment security given previously by the
Brot herhood's former System Federation General Chairman before
Arbitrator Dalton Larson, during the course of hearings on
Decenber 18, 1987. Significantly, it is also reflected in the
practi ce which has been accepted by other unions signatory to the
Job Security Agreenent.

In the result the Arbitrator can find in the position of the
Conpany no violation of article 7.3A(a) of the Job Security
Agreenent. Nor can | sustain the allegation that the Conpany has
violated article 7.4 and article 7.12 of that agreenent, as
alleged in the joint statenent of issue.

For the foregoing reasons the grievance nust be di sm ssed.

14 Cct ober 1994

M CHEL G PI CHER
ARBI TRATOR



