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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2536

Heard in Montreal, Tuesday, 8 Novenber 1994

concerni ng

Canadi an National Railway Conpany

and

Canadi an Council of Railway Operating Unions (Brotherhood of
Loconpoti ve Engi neers)

Dl SPUTE:

Claim for GCeneral Holiday pay for Loconotive Engineer BA
Har mer for Labour Day, Septenber 4, 1989.

JO NT STATEMENT OF | SSUE

Loconotive Engineer Harmer was in unassigned service at
W nni peg. On Septenber 3, 1989, Loconotive Engineer Harner
deadheaded from Dauphin to Symi ngton and was paid 215 passenger
mles. Loconotive Engi neer Harner was off duty at 1500 and booked
16 hours' rest which expired at 0700 on Septenber 4, 1989, a
General Holiday.

M. Harmer subnmitted a duplicate claimfor 215 passenger mles
for the General Holiday of Septenber 4, 1989.

The Brotherhood contends M. Harner qualified for payment of
the General Holiday under article 79 of Agreement 1.2.

It is the Conpany's position that M. Harner was not avail abl e
t hroughout the General Holiday as required in article 79 of
Agreenment 1.2.

The Conpany denied the claim

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) W A Wight (SGD.) M E. Heal ey

Gener al Chai r man FOR: Assi stant Vi ce-President, Labour
Rel ati ons

There appeared on behal f of the Conpany:

J. B. Dixon — System Labour Relations O ficer, Mntrea

J. T. Torchia — Manager, Labour Rel ations, Montrea
V. J. Vena - Coordinator, Transportation, Mntreal

D. Gagné — System Labour Rel ations O ficer, Mntrea
J, Krawec — System Labour Rel ations O ficer, Mntrea

And on behal f of the Brotherhood:

W A Wight—- General Chairnman, Saskatoon

M W Sinpson — Vice-Ceneral Chairnman, Saskatoon

AWARD OF THE ARBI TRATOR

The issue concerns the availability of M. Harmer for service
on the occasion of the Labour Day statutory holiday on Septenber
4, 1989. It is conmon ground that he booked off duty at 15:00 on
Septenber 3 and booked sixteen hours' rest. On that basis the
Br ot herhood maintains that he becane available to work as of
07: 00 on the general holiday, and should therefore be entitled to
t he paynment of holiday pay for that day.

The entitlenment to holiday pay is governed by the terns of
article 79 of the collective agreenment which provides, in part,
as follows:

79.1 An enployee who qualifies in accordance wth the
provi si ons of paragraphs 79.2 or 79.3 hereof shall be granted a
holiday with pay on each of the follow ng general holidays:

79.3 An enpl oyee who does not commence a shift or tour of
duty between 0001 hours and 2359 hours on a general holiday and



who has conpleted 30 days of continuous enployee relationship
shall qualify for a holiday with pay providing:

(a) he is available for duty on holiday, unless suffering
from a bona fide injury, or who is hospitalized on the holiday,
or who is in receipt of or who subsequently qualifies for weekly
i ndemmity benefits because of illness on such holiday, and is
entitled to wages for at least 15 shifts or tours of duty during
the 30 calendar days i medi ately preceding the general holiday;
or

It is comon ground that the grievor did not comence a shift
or tour of duty on the general holiday within the neaning of the
foregoing provision. The sole issue between the parties is
whet her he was "available for duty on the holiday" wthin the
meani ng of article 79.3(a). The issue of availability for duty is
further addressed in article 79.5 of +the agreenent whi ch
provides, in part, as foll ows:

79.5 Availability for duty as required by paragraph 79.3 is
defined as follows:

(b) Unassi gned Service
An unassi gned enpl oyee shall hold hinself available for duty
t hroughout a general holiday. \Were an enployee elects to utilize
sub-paragraph 79.3(b) to qualify for holiday pay he shall also
hold hinself available throughout the day before and the day
after a general holiday.

(c) In the application of sub-paragraphs 79.5(a) and (b) an
enpl oyee who is otherwi se qualified for general holiday pay and
who is under rest for any portion of a qualifying day, where the
rest booked does not exceed 12 hours consecutive with a shift or
tour of duty, shall not lose his entitlenment to general holiday
pay.

The Conpany asserts that having booked off for sixteen hours
consecutive with the end of his tour of duty on Septenber 3, the
grievor did not qualify as available for duty within the neaning
of article 79.5, and could therefore not claimthe benefit of
article 79.3 of the agreenent. The Brotherhood, on the other
hand, submits that the | anguage of article 79.5(c) was not meant
to be so restrictive. It argues that the nmere fact of booking
rest for a period in excess of twelve hours does not necessarily
di squalify a person from the standpoint of availability.
According to its representatives the grievor should not, nerely
by reason of having booked sixteen hours' rest, be deened
unavai l able. They subnmt that if the grievor had been called
after the conclusion of twelve hours' rest, but before the expiry
of the sixteen hours, and had then declined to accept a call, he
could properly have been viewed as unavailable. If, on the other
hand, he had accepted a call during that period, he would have
been available, and would not necessarily be excluded from
entitlenment to holiday pay by the terns of article 79.5(c)

The Arbitrator has sone difficulty with the position advanced

by the Brotherhood. It is inportant, | think, that article 79.5
is, in its own terns, intended to be a definition of
" Availability for duty as required by paragraph 79.3". It

seens clear that the purpose of sub-paragraph (c) of article 79.5
is to provide an incentive for enployees to be available for work
on a general holiday, coupled with a ready neans to identify
t hose empl oyees who have brought thenmselves within the definition



of availability provided in the terms of the col l ective
agreenent . The prospect of the Conpany canvassi ng t he
availability of enployees during periods for which they have
booked rest is not consistent with the apparent intention of the
provi sion, nor of the expectation of the parties. The suggestion
of the Brotherhood's representatives that sub-paragraph (c)
speaks only to certain defined enployees not losing their
entitlenent, w thout addressing the circunstances of others who
fall outside the twelve hour limtation is strained, and in the
Arbitrator's view out of keeping with a provision which is
expressed as intended to bring definition, and by extension

clarity, to the meaning of the words "availability for duty". By
article 79.5(c) the parties sought to provide a definitional |ine
with respect to the issue of availability. Absent such a |Iine,

there would be room for substantial wuncertainty as to the
availability of enployees whose booked rest period trenches
substantially into the general holiday. Article 79.5(c) is, |
think, best wunderstood as intended to provide a "bright [|ine"
demarcation for the benefit of Conpany and enpl oyees alike.

The evidence in the case at hand confirms, beyond dispute,
t hat Loconotive Engi neer Harmer booked rest for sixteen hours, a
period clearly exceeding twelve hours, consecutive with his tour
of duty immediately prior to the general holiday. By doing so he
fell outside the definition of availability provided in article
79.5(c) of the collective agreenent, for the purposes of article
79.3. For these reasons the grievance nust be dism ssed.

11 Novenber 1994
M CHEL G. PI CHER
ARBI TRATOR




