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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2544

Heard in Montreal, Thursday, 10 Novenber 1994

concerni ng

Canadi an Pacific Linmited

and

Br ot her hood of Mai ntenance of Way Enpl oyees

Dl SPUTE:

Commut i ng al |l owance payabl e to enpl oyees under Article 6.10 of
the Job Security Agreenent.

JO NT STATEMENT OF | SSUE

Ef fective January 1, 1991, the benefit I|evel was $165 per
nmonth. As of April 29, 1992, the nonthly all owance was i ncreased
to $180. Several enployees on the Ednonton Seniority Territory
began receiving the allowance of $165 as of March 30, 1992. The
al l owance remmined at $165 for these enployees subsequent to
April 29, 1992.

The Union contends that the Conpany has violated Article 6.10
and Article 14.1 of the Job Security Agreenent.

The Union requests that all enployees on the Ednont on
Seniority Territory receiving the $165 nonthly all owance prior to
April 29, 1992 be paid the $180 nonthly all owance subsequent to
t hat date.

The Conpany denies the Union's contentions and declines the
Union's request. The position of the Conpany is that the
negoti ated increase of April 29, 1992 to the Comruting Allowance
applies only to enployees who begin to receive the all owance on
or after that date.

FOR THE BROTHERHOOD: FOR THE COWMPANY

(SGD.) D. McCracken (SGD.) C. E. Mnto

System Federation Gener al Chai r man Gener al Manager
Operations & Maintenance

There appeared on behal f of the Conpany:

D. T. Cooke — Manager, Labour Rel ations, Montrea

S. J. Sanosinski — Director, Labour Relations, Mntrea
R A deMntignac— Manager, Benefits, Montrea

D. L. Johnson — Benefit Plans O ficer, Mntrea

And on behal f of the Brotherhood:

P. Davi dson — Counsel, Otawa

D. McCracken— Federation General Chairman, Otawa

AWARD OF THE ARBI TRATOR

The Brotherhood alleges violations of articles 6.10 and 14.1
of the Job Security Agreement which provide as follows:

6. 10 If an enployee who is eligible for nmoving expenses does
not wi sh to move his household to his new | ocation he may opt for
a nmonthly allowance of $180 which will be payable for a maxi mum

of twelve nonths fromthe date of transfer to his new | ocation
Should an enployee elect to transfer to other locations during
such twel ve nonth period foll owing the date of transfer, he shal

continue to receive the nonthly all owance referred to above, but
subject to the aforesaid 12 month limtation. An enpl oyee who
el ects to nove his household effects to a new | ocation during the
twelve nonth period following the date of his initial transfer
will only be eligible for relocation expenses under this article



for one such nove and paynent of the nonthly allowance referred
to above shall terminate as of the date of his relocation

14.1 Payment of benefits under this Agreenent shall conmence
on the 29th day of April, 1992, the 27th day of October, 1992,
for RCTC and the 22nd day of Decenber 1992, for CPPA.

The facts underlying the grievance are not in dispute. On
March 30, 1992 a nunber of enployees on the Ednonton Seniority
Territory began to receive a commuting allowance as a result of
an Article 8 notice served under the Job Security Agreenent. The
notice in question was served effective March 27, 1992. The
amount paid to the enpl oyees was $165. 00 per nonth, in accordance
with the rate provided in the Job Security Agreenent dated Apri
21, 1989.

The provision for the commuting all owance has been part of the
Job Security Agreenent for nmany years. The amount of the
al l omance has been revised upwards on a regular basis wth the
renegotiation of the Job Security Agreenent. The record before
the Arbitrator establishes, for exanple, that increases in the
al l owance were negotiated in 1978, 1979, 1982, 1985, 1988, 1989
and, finally in 1992, when the instant dispute arose. On March
22, 1992 a nenorandum of settlement between the parties included
an agreenment to raise the anbunt of the conmuting allowance to
$180. 00 per nonth. The menorandum of agreement of March 22, 1992
was subject to ratification, and following ratification the
agreenent canme into effect on April 29, 1992. The Conpany takes
the position that the increased commuting all owance applies only
to enpl oyees who conmenced to receive the all owance on or after
April 29, 1992. It subnits that the grievors, whose paynents
conmenced before that date, are to be paid at the rate of $165.00
per nonth, provided under the Job Security Agreement of April 21
1989, for the full period of their entitlenment. The Conpany
submts that its positionis in keeping with a |ong-standing
protocol between the parties whereby enployees continue to
receive commuting allowance at rates in effect at the tine they
are first inpacted by an Article 8 notice.

The Brotherhood subnits that there is nothing on the face of
the Job Security Agreenment, or of the menorandum of settl enent,
to suggest that the parties intended to |lint the application of
the increased comuting all owance to enpl oyees whose entitl ement
began under the prior Job Security Agreenment. Further, its
counsel stresses that the enployees who are the subject of this
grievance received their Article 8 notice after March 22, 1992,
the date of the signing of the menorandum of agreement. On that
basis he subnits, in the alternative, that they should be viewed
as entitled to the protections of the new rate. The Conpany
replies that, as reflected in article 14.1, the effective date of
the new Job Security Agreenent for the payment of benefits is
April 29, 1992, a date which occurred after the inplenentation of
the Article 8 notice in respect of the grievors.

If this matter were to be resolved solely on the basis of the
| anguage of the Job Security Agreenent, the position of the
Br ot her hood woul d be conpelling. There is nothing on the face of
the agreenent which would suggest that the increased commting
al l omance shoul d not be available to all enployees receiving such
an allowance, at |least as of April 29, 1992. There is, however,
nore to consider. The uncontradicted evidence advanced by the
Conpany di scl oses that it has been consistent policy and practice



to limt the paynent of commuting allowance to the rate provided
in the Job Security Agreenent which is in effect at the tine
enpl oyees are made the subject of an Article 8 notice. |Its
representatives confirmto the Arbitrator that in nunmerous rounds
of bargaining for the renewal of the Job Security Agreenent
unions have nmde demands that the newWy negotiated comuting
al l omance rates should apply to enployees already in receipt of
such allowances at the tine a new Job Security Agreenent cones
into effect. That demand was al ways rejected by the Conpany and,
over sonme seven renewals of the Job Security Agreenment between
1978 and 1992, it has consistently applied the rates in the
manner which it did to the grievors in the case at hand. In other
words, as the Article 8 notice affecting themoccurred prior to

April 29, 1992, they are to continue to receive, for the ful
period of their entitlenment, commuting allowance at the rate of
$165.00 per nonth, in accordance with the terms of the Job

Security Agreenment of April 21, 1989, which was in effect at the
tinme of the Article 8 notice affecting them Upon being
guesti oned by the Arbitrator the Conpany's representatives
confirmed that there was no direct discussion of this issue at
the renewal of the current Job Security Agreement. In other
words, the issue was not brought up by the Brotherhood, or any
other wunion at the table. The evidence is clear, however, that
the practice described above is |Iong standing, notw thstanding
demands by the unions nmade on a nunmber of occasions over the
years.

If it were necessary to so find, | would conclude that, at a
mninmum a latent anmbiguity is established in the evidence with
respect to the paynent of the allowance in question when such
paynment overlaps the inmplementation of a new Job Security
Agreenment. In that regard the extrinsic evidence would support
the position advanced by the Conpany wth respect to the
understanding between the parties as to the fornula to be
applied. Alternatively, it would appear to the Arbitrator that
t he Brotherhood cannot rely upon its silence during the course of
the nost recent renewal of the agreenent to now assert a claim
based on the strict wording of the Job Security Agreenent,

notwi t hstandi ng the previous practice and understanding. It is
wel |l established that silence in the face of a clear expectation
as to the operation of the terns of a collective agreenent can
of itself, be the grounds for an estoppel (see, e.g., Hallmark

Containers Ltd. (1983), 8 L.A.C. (3d) 117 (Burkett); Taggart
Service Ltd. (1989), 6 L.A.C. (4th) 279 (MG Picher)).

The material before the Arbitrator discloses that for nmany
years the parties operated on the understandi ng that enployees in
the position of the grievors would be paid conmuting all owance at
the rate found in the Job Security Agreenment in effect at the
time of the Article 8 notice which affects them The issue was
di scussed repeatedly at the bargaining table, prior to 1992, and
in each instance the unions acquiesced in the position asserted
verbally by the Conpany. Indeed it appears that no grievances
were ever filed in respect of the practice, until now In these
ci rcunmst ances, where there was no di scussion of this issue at the
bargai ning table for the renewal of the Job Security Agreenent in
1992, the Brotherhood cannot, having regard to the equitable
principle of estoppel, assert a different interpretation or
application of the terns of the commuting all owance provision, at



least for the termof the existing Job Security Agreement. Any
change in the |1|ong-standing understanding and practice wth
respect to the application of these provisions must be the
subj ect of negotiation at the appropriate tine.

For all of the foregoing reasons the Arbitrator cannot find
that the Conpany has violated the terns of article 6.10 and
article 14.1 of the Job Security Agreenent, as alleged by the
Brot herhood. The fact that these grievances have been filed may,
of course, be taken as notice by the Brotherhood that it will not
be bound by the unwitten understanding previously in place,
beyond the term of the existing Job Security Agreenent. The
grievance nust therefore be disn ssed.

11 Novenber 1994
M CHEL G. PI CHER
ARBI TRATOR




