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Canadi an Railway O fice of Arbitration
Case No. 2547
Heard in Montreal, Tuesday, 13 Decenber 1994
concerni ng
Canadi an National Railway Conpany

and

Canadi an Counci | of Rai | way Operating Uni ons
(United Transportation Union)

ex parte

Di sput e:

Appeal of discipline assessed the record of F.S. Agueci of
Tor ont o.

Ex Parte Statement of |ssue:

On 3 June 1993, after conpletion of his assignnment GO 14, F.S.
Agueci booked personal rest which continued on into 4 June 1993.
Because of his personal rest, he was not available to work his
assignment on 4 June 1993.

Subsequently, the Conpany appealed to the Canada Labour Board
which resulted in an order "requiring certain enployees of the
United Transportation Union, who were engaged in an unlawfu
strike at Toronto, to cease and desist their unlawful actions."

On 22 June 1993, F.S. Agueci was required to provide a fornal
enpl oyee statenment in connection with his booking personal rest
on conpletion of his assignment 3 June 1994. F.S. Agueci was
subsequent|ly assessed 30 denerits for "Wt hdrawal of services and
participation in an illegal strike resulting in disruption of GO
service Friday, 4 June 1993."

The Uni on appeal ed the assessnent of discipline to F.S. Aguec
on the grounds that the burden of proof was on the Conpany to
establish that F.S. Agueci participated in an illegal strike
agai nst the Conmpany and in view of evidence, the Conpany did not
establish such proof.

The Union therefore requested that the discipline assessed
F.S. Agueci be renpved from his personal record.

The Conpany declined the Union's appeal

for the Union:

(sgd.) M P. G egotski

Ceneral Chairperson

There appeared on behal f of the Conpany:

K. Peel — Counsel, Toronto

A. E. Heft - Manager, Labour Relations, Toronto
P. Krawec— System Labour Rel ations O ficer, Mntrea
Nunns — Superintendent, GO Operations, Toronto
Hogan — Manager, CMC, Toronto
nd on behalf of the Union
A. Beatty— Vice-General Chairperson, Hornepayne

M K. Hayes — President, Local 483, Toronto

G S. Ethier— Vice-Local Chairperson, Hornepayne

award of the Arbitrator

The facts giving rise to this grievance are related in CROA
2545. The grievor, M. Fabio Agueci, booked rest for 23 hours on
June 3, 1993 at 19:19 hours. The record discloses that previously
in 1993 the grievor had never booked rest in excess of 10 hours
on a Thursday, and only booked rest some four tinmes on that day.

The Arbitrator has considered the explanation of the grievor,
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to the effect that he intended to help his father on his day off
and was positioning hinmself to work a baseball ganme extra train
on the night of June 4. On bal ance, having regard to the nornal
pattern of the grievor's record of booking rest, and the fact
that he was made aware of the possible work stoppage when he did
book off, | find his explanation unconvincing. | am satisfied, on
the balance of probabilities, that M. Agueci did book rest in
furtherance of the unlawful work stoppage as all eged.

The grievance is therefore dismn ssed.

16 Decenber 1994 (sgd.) M CHEL G PICHER

ARBI TRATOR



