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Canadi an Railway O fice of Arbitration
Case No. 2551
Heard in Montreal, Tuesday, 13 Decenber 1994
concerni ng
Canadi an National Railway Conpany

and

Canadi an Counci | of Rai | way Operating Uni ons
(United Transportation Union)

ex parte

Di sput e:

Appeal of discipline assessed the record of S. Polley of
Tor ont o.

Ex Parte Statement of |ssue:

On 3 June 1993, after conpletion of his assignnment GO 14, S.
Poll ey boked personal rest which continued on into 4 June 1993.
Because of his personal rest, he was not available to work his
assignment on 4 June 1993.

Subsequently, the Conpany appealed to the Canada Labour Board
which resulted in an order "requiring certain enployees of the
United Transportation Union, who were engaged in an unlawfu
strike at Toronto, to cease and desist their unlawful actions."

On 24 June 1993, S. Polley was required to provide a fornal
enpl oyee statenment in connection with his booking personal rest
on conpletion of his assignnent 3 June 1994. S. Polley was
subsequently assessed a 60-day suspension for "Wthdrawal of
services and participation in an illegal strike resulting in
di sruption of GO service Friday, 4 June 1993."

The Union appealed the assessnment of discipline to S. Polley
on the grounds that the burden of proof was on the Conpany to
establish that S. Polley participated in an illegal strike
agai nst the Conmpany and in view of evidence, the Conpany did not
establish such proof.

The Union therefore requested that the discipline assessed S.
Poll ey be renmoved from his personal record.

The Conpany declined the Union's appeal

for the Union:

(sgd.) M P. G egotski

Ceneral Chairperson

There appeared on behal f of the Conpany:

K. Peel — Counsel, Toronto

A. E. Heft - Manager, Labour Relations, Toronto
P. Krawec— System Labour Rel ations O ficer, Mntrea
Nunns — Superintendent, GO Operations, Toronto
Hogan — Manager, CMC, Toronto
nd on behalf of the Union
A. Beatty— Vice-General Chairperson, Hornepayne

M K. Hayes — President, Local 483, Toronto

G S. Ethier— Vice-Local Chairperson, Hornepayne

award of the Arbitrator

The facts relating to the work stoppage giving rise to this
grievance are related in CROA 2545. M. Polley booked 24 hours'
rest at 21:11 hours on June 3, 1993. As he then had 55 denerits
against his record, the Conpany assessed a 60-day suspension
against the grievor, in Ilieu of denerits which would have
resulted in his dismssal
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M. Polley clearly booked rest at a tinme
reasonably should have known, that he was
considered to be participating in a concerted
had proceeded throughout nost of the day. It
Polley to book 24 hours' rest, particularly
clainmed that he did so firstly because he was
tour of duty, and | ater because he wanted to
busi ness venture. However, the credibility of
underm ned by his prior
any docunentation or
busi ness activities. In the
satisfied that the grievor
expl anation for his actions. | nust concl ude,
probabilities, that he know ngly participated
st oppage and therefore this grievance nust be
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result, the
has provi ded a

pattern of booking rest and the
corroboration in respect of

when he knew, or
at risk of being
wor k st oppage whi ch
was rare for M.
on a Thursday. He
tired after a 1ong

help a friend on a

his explanation is
| ack of

this friends
Arbitrator is not
full and credible
on the bal ance of

in a concerted work
di sni ssed.



