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Canadi an Railway O fice of Arbitration
Case No. 2554
Heard in Montreal, Tuesday, 13 Decenber 1994
concerni ng
Canadi an National Railway Conpany

and

Canadi an Counci | of Rai | way Operating Uni ons
(United Transportation Union)

ex parte

Di sput e:

Appeal of discipline assessed the record of M Fraser of
Tor ont o.

Ex Parte Statement of |ssue:

On 4 June 1993, M Fraser booked sick which continued on into
4 June 1993. Because of this, he was not available to work his
assignment on 4 June 1993.

Subsequently, the Conpany appealed to the Canada Labour Board
which resulted in an order "requiring certain enployees of the
United Transportation Union, who were engaged in an unlawfu
strike at Toronto, to cease and desist their unlawful actions.™

On 23 June 1993, M Fraser was required to provide a form
enpl oyee statenment in connection with his booking sick on 4 June
1994. M Fraser was subsequently assessed a 30-day suspension for
"Wt hdrawal of services and participation in an illegal strike
resulting in disruption of GO service Friday, 4 June 1993."

The Union appealed the assessnent of discipline to M Fraser
on the grounds that the burden of proof was on the Conpany to
establish that M Fraser participated in an illegal strike
agai nst the Conpany and in view of evidence, the Conpany did not
establish such proof.

The Union therefore requested that the discipline assessed M
Fraser be renmoved from his personal record.

The Conpany declined the Union's appeal

for the Union:

(sgd.) M P. Gegotski

General Chairperson

There appeared on behalf of the Conpany:

K. Peel - Counsel, Toronto

A. E. Heft - Manager, Labour Relations, Toronto
P. Krawec— System Labour Relations O ficer, Mntrea
J. Nunns — Superintendent, GO Operations, Toronto
J. Hogan — Manager, CMC, Toronto
nd on behal f of the Union
. A Beatty- Vice-General Chairperson, Hornepayne

M K. Hayes — President, Local 483, Toronto

G S. Ethier— Vice-Local Chairperson, Hornepayne

award of the Arbitrator

The background facts of this case are found in the decision of
this Ofice in CROA 2545. On June 4, 1993, M. Fraser was
scheduled to work a 10-hour tour of duty from 15:10 hours to
01:30 hours. At 10:20 hours on the 4th, he booked sick. However
the evidence discloses that M. Fraser was not suddenly ill. He
had made his doctor's appoi ntnent several days previous, and had
worked in the interim Although M. Fraser advised the Conpany
that he had a letter of explanation fromhis doctor, no such
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letter was produced. The Company subnits that M. Fraser could
have attended his medical appointnment, scheduled for 11:30 hours,
Wi t hout missing his tour of duty commencing at 15:10 hours.

On bal ance, the Arbitrator nust agree with the Conpany. It was
i ncunbent upon M. Fraser to provide a full and credible
expl anation for his absence. His failure to provide the doctor's
note he said he would provide gives rise to adverse inferences
with respect to the truthfulness of his explanation. The
Arbitrator is of the viewthat M. Fraser failed to discharge the
onus of full and satisfactory explanation which fell upon him by
reason of the principles related in CROA 1911. For these reasons
his grievance nust be dism ssed.

16 Decenmber 1994 (sgd.) M CHEL G PICHER

ARBI TRATOR



