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Canadi an Railway O fice of Arbitration
Case No. 2558
Heard in Montreal, Wednesday, 14 Decenber 1994
concerni ng
Canadi an National Railway Conpany

and

Canadi an Counci | of Rai | way Operating Uni ons
[ Brot her hood of Loconotive Engi neers]

ex parte

Di sput e:

The assessnent of 45 denerit marks to Loconotive Engi neer MW
Rai nford, resulting in his discharge for accunul ati on.

Ex Parte Statement of |ssue:

On June 14, 1994, M. Rainford was enpl oyed as the | oconptive
engi neer on train 561. On June 21, 1994 the Conpany perfornmed a
downl oad of the event recorders of |oconotives of train 561
allegedly as a result of a conplaint.

On June 27, 1994, M. Rainford was required to provide a
formal statement in connection with the circunmstances surroundi ng
the alleged violation of perm ssible operating speeds at nunerous
| ocations on the Hagersville Subdivision and Stelco Spur and
Hydro Spur, per Great Lakes Region Tinetable No. 50 and Daily
Operating Bulletin No. 3884 of 14 June 1994, while enployed as
| oconpti ve engi neer on Train 561 on 14 June 1994.

Following the investigation, M. Rainford was assessed 45
denerit marks, resulting in his discharge for accunul ation

The Brotherhood requested that the Conpany reevaluate their
position by utilizing an alternative formof discipline in order
to allow the grievor to be reinstated. The Brotherhood based
their appeal on various nmitigating factors.

The Conpany declined the Brotherhood' s appeal

for the Brotherhood:

(sgd.) c. Hamilton

General Chairman

There appeared on behal f of the Conpany:

R. Bateman — Human Resources O ficer, Toronto

K. Peel — Counsel, Toronto

A. E. Heft — Manager, Labour Rel ations, Toronto

D. Berard — Manager, Train Engi ne Services, Toronto

And on behal f of the Brotherhood:

P. Hunt- Counsel, Otawa

C. Hanilton — General Chairman, Toronto

M W Rainford - Grievor

award of the Arbitrator

The evidence discloses that Locomptive Engi neer Rainford was
responsi bl e for speeding violations during the course of his tour
of duty on June 14, 1994. He was, in the circunstances, deserving
of a serious neasure of discipline, up to and including the point
of di sm ssal

The only issue is the appropriate neasure of discipline in the
circunstances. In this regard there are factors which, in the
Arbitrator's view, nerit consideration. M. Rainford is an
enpl oyee of seventeen years' service. The record confirns that
speeding violations are treated seriously, but that they do not,
in all <cases, result in the assessnent of denerits which render



an individual liable to discharge. The Union has placed before
the Arbitrator at |east two instances where the Conmpany had
recourse to the suspension of enployees gquilty of speeding
infractions, where it was clear that the assessment of denerits
woul d, by reason of their prior record, have placed them in a
di sm ssabl e position.

There is a further element to be considered in mtigation. It
is comon ground that the grievor's record stood at twenty-five
denmerits, by reason of the assessment of discipline for an
incident which is the subject of CROA 2557. At the time of the
speeding infractions which are the subject of this grievance,
Loconoti ve Engineer Rainford was within four days of seeing
twenty of the twenty-five denmerits renoved fromhis record as a
result of one year of discipline-free service. He would not, in
that circunstance, have been dismssed as a result of the
i mposition of forty-five denmerits for his speeding infractions.
In the circunmstances of this case, having further regard to the
length of the grievor's service, the Arbitrator is not convinced
that three hundred and sixty-one discipline free days should
necessarily count for nothing. The efforts of M. Rainford at
remai ning discipline free just short of a year can properly be
taken into consideration. That is particularly so in |ight of the
evi dence respecting the contrary treatnent of other enployees
found gquilty of speeding, whose disciplinary records wer e
conparable to his own, insofar as the potential for dismssal is
concer ned.

For the foregoing reasons the Arbitrator deens that a
reduction in penalty is not inappropriate, and that a substantia
period of suspension should have the desired rehabilitative
effect. The Arbitrator therefore directs that M. Rainford be
reinstated into his enploynment, w thout conpensation or benefits,
and without |oss of seniority.
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ARBI TRATOR



