/ CROA 2559
CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2559
Heard in Montreal, Wdnesday, 14 Decenber 1994
concerni ng
Canadi an National Railway Conpany

and

Canadi an Counci | of Rai | way Operating Uni ons
(United Transportation Union)

Dl SPUTE:

The assessment of 20 demerit marks to the discipline record of
Conductor T. Slywka, effective 3 February 1993, resulting in his
di scharge effective 12 March 1993, for accunulation of denerit
mar ks.

JO NT STATEMENT OF | SSUE

Effective 3 February 1993, Conductor Slywka was assessed 20
denmerit marks for "failure to conply with the instructions of a
supervisor" at Frontier Yard, while assigned as Conductor on
Train 332. Subsequent to the inposition of 20 denerits the
grievor was discharged for accunul ati on of denerit marks.

The Union appealed the dismssal of Conductor Slywka on the
grounds that the assessnent of 20 denerits is unwarranted. In the
alternative, the Union states that the discipline is excessive.
In view of all the circunstances of this case the Union requests
that the grievor should be reinstated.

The Conmpany disagrees with the Union's contentions and has
declined the Union's request.

FOR THE Council: FOR THE COWPANY:

(SGD.) G Binsfeld (SGD.) A E. Heft

for: GCeneral Chairperson for: Vice-President, Geat Lakes

Regi on
There appeared on behal f of the Conpany:
R Bateman - Human Resources Officer, Toronto
A. E. Heft - Manager, Labour Relations, Toronto
J. Sauvé — Manager, CMC, Toronto

And on behal f of the Union:

G Binsfeld — Secretary/ Treasurer, GCA, King City

M K. Hayes — President, Local 483, Toronto

T. Slywka - Grievor

AWARD OF THE ARBI TRATOR

This grievance arises because of discipline assessed against
Conductor Slywka by reason his alleged failure to conply with the
instructions of the Conrail trainmaster in Frontier yard in
Buffalo on February 3, 1993. It is comon ground that the
grievor's train included three dinensional |oads. According to
M. Slywka's account he was unsure of the orders to be followed
with respect to the treatnent of the dinmensional [oads, insofar
as novement over Conrail track to the Canadian border was
concerned. Consequently, he subnmits, he was attenpting to secure
further information in respect of the handling of the di nensiona
| oads when he failed to conply with a directive of the Conrai
trainmaster to proceed to his train and await any waybills
required for his train, which would be sent to him

It appears that the view of the Conpany was col oured, at | east
in part, by the follow ng report which it received in respect of
what occurred at Frontier yard:

Di scussions with Conrail Trainmaster D. Riggs, train 332 was



ordered for 0130 hours and was built. At 0230 hours Trainnaster
Ri ggs went | ooking for the conductor and found himupstairs wth
the clerks having coffee and it was indicated that he was waiting
for docunentation. Trainmaster Riggs then instructed Conductor
T.M SLYWKA to get on the power and double over the train and
that the necessary docunentation would be cabbed up to Bailey

Avenue. At 0320 hours, as the power for train 332 had still not
noved, the trainnmaster indicates that he again went |ooking for
the conductor and found himstill up with the clerks. Trainnmaster

Ri ggs indicates that this is the third occasion where he has had
trouble with this enployee and has therefore indicated that this
enpl oyee is barred from Conrail property.

The material before the Arbitrator discloses, however, that
the incident was not quite as cul pable as the above report would
suggest. The wultimate statenment of the trainmaster, M. D.E
Riggs, filed in evidence is substantially less inculpatory than
the report which the Conpany appears to have relied upon. It does
suggest that M. Slywka was del ayed sone fifty-five mnutes by
reason of his confusion over the handling of the dinensiona
| oads, a matter which he plainly conveyed to M. Riggs at
3:05 a.m, as confirnmed in M. Riggs' own statement. It also
appears that the three occasions referred to in the report are in
fact all part of the single incident of February 3, 1993. The
evi dence does not disclose a deliberate and willful attenpt to be
unproducti ve.

The fact renmmins that the evidence discloses that M. Slywka
did fail to carry out the directive initially given to him by
Trai nmaster Riggs. While that action would, by itself, have been
deserving of some neasure of discipline, it is less than clear to
the Arbitrator that it should have resulted in the grievor's
di scharge, given the nature of the uncertainty which notivated
hi s delay. In the circunstances | am satisfied t hat a
substitution of penalty is not inappropriate. In light of the
grievor's prior record and limted service, however, this is not
a case, in ny view, for an order in respect of conpensation.

The Arbitrator therefore directs that the gri evor be
reinstated into his enployment, forthwith, w thout |oss of
seniority and w thout conpensation for wages and benefits |ost.
Hi s disciplinary record shall stand as it was before the incident
giving rise to his discharge
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ARBI TRATOR



