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Canadi an Railway O fice of Arbitration

Case No. 2561

Heard in Montreal, Wednesday, 14 Decenber 1994

concerni ng

Canadi an Pacific Linmited

and

Br ot her hood of Mai ntenance of Way Enpl oyees

ex parte

Di sput e:

Appeal on behalf of M. V.M Ritchie.

Ex Parte Statement of |ssue:

On June 6, 1994, the grievor was assessed 10 denerits for
allegedly failing to exercise caution while driving a Conpany
vehicle. The assessnent of this discipline resulted in the
grievor's dismssal for accunul ation of demerits.

The Brotherhood contends that: 1.) the Conpany has not been
able to prove absolutely the grievor's responsibility in this

matter; 2.) the keys were left inthe vehicle all day and
therefore could have been operated by anot her enployee; 3.) the
di scipline assessed was excessive and unwarranted in t he

ci rcumst ances.

The Brot herhood requests that the grievor be reinstated
forthwith without | oss of seniority and with conpensation for al
wages and benefits | ost.

The Company denies the Brotherhood's contentions and declines
t he Brotherhood' s request.

for the Brotherhood:

(sgd.) J. J. Kruk

System Federati on General Chairnman

There appeared on behal f of the Conpany:

R. M Andrew Labour Relations Oficer, Vancouver

R. L. M chel — Deputy Roadnaster Bredenburg & M nnedosa
Sudi vi si on,

R J. Martel — Labour Relations Oficer, Toronto

G W Churchill - Manager, Work Equi pnent Shops

And on behal f of the Brotherhood:

D. Brown — Seni or Counsel, Otawa

J.J. Kruk — System Federati on General Chairman, Otawa

D. McCracken-— Federation General Chairman, Otawa

P. Davi dson — Counsel, OQtawa

award of the Arbitrator

In the instant case the Conpany formed the opinion that the
grievor, M. V.M Ritchie, was responsible for damge to a
conmpany truck, which appears to have rubbed against a structure
surrounding a fire hydrant at the Logan Equi pment Repair Shop in
Wnnipeg on April 8, 1994. There are no eyewitnesses to the
i nci dent which caused danmage to the truck and the grievor denies
any involvenent init. It seens beyond dispute that at a certain
point during the course of the afternoon the truck was observed
to be wthout damage. Sonmetinme later, when the truck was
delivered to the main shop by another enployee, M. Nelson Bird,
the damage was discovered. In the result, all that can be known
with certainty is that M. Ritchie and M. Bird both drove the
truck during the tine period between when it was |ast seen
wi t hout the damage and when the damage was first observed.



The Brotherhood subnmits that the case turns on the application
of the rules of evidence relating to circunstantial evidence. The
Arbitrator must agree. In a prior unreported award in Sunnybrook
Hospital in 1986 the foll owi ng conment appears:

In the Arbitrator's view, where the evidence is principally
circunstantial, it nmust be deternmi ned whether, in balancing the
probabilities, there are other reasonable explanations equally
probabl e or nore probable than the proposition which is advanced
by the party that bears the burden of proof. If there are no
reasonabl e alternative possibilities of equal or greater
probability, it nay be concluded, as a matter of evidence, that
the allegation advanced is established on the balance of
probabilities.

It is also instructive to reflect on the conmments of
Arbitrator Swan in Re the Crown in Right of Ontario (Mnistry of
Attorney General) and Ontario Public Service Enployees Union
(Kahn), (1989) 18 L.A.C. (4th) 260, at p. 269 to the effect that
it is not enough, in the case of wholly circunstantial evidence,
to identify " t he nost probabl e suspect”.

That is what the Conpany has done in the instant case, for
reasons that are perhaps understandable. It does not appear
di sputed that at some point during the course of the afternoon
M. Ritchie did drive the truck in the vicinity of the fire
hydrant. While that fact would tend to hei ghten suspicion where
he is concerned, it does not, of itself, suffice to rule out the
reasonabe possibility, or arguably equal probability, t hat
anot her person such as M. Bird was driving the truck when the
damage occurred. Both enpl oyees drove the truck for a period of
time during which they went unobserved by anyone. A board of
arbitration cannot convert suspicion into |egal conclusions. In
the result, whatever the degree of suspicion may be, absent any
direct evidence it is difficult to find that the danage to the
truck m ght not have resulted on the equally probable theory that
it was caused by a driver other than M. Ritchie, such as M.
Bird.

The Arbitrator concludes that the Conpany has not established,
on the balance of probabilities, in Ilight of the purely
circunstantial evidence, that the damage to the truck was caused
by M. Ritchie. For these reasons the grievance nust be all owed.
The Arbitrator directs that the grievor be reinstated into his
enpl oynent forthwth, wi t hout | oss of seniority, with
conpensation for all wages and benefits |lost and with the renoval
of the ten demerits fromhis record.

16 Decenber 1994 (sgd.) M CHEL G PI CHER

ARBI TRATOR



