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Canadi an Railway O fice of Arbitration

Case No. 2563

Heard in Montreal, Wednesday, 14 Decenber 1994

concerni ng

Canadi an National Railway Conpany

and

Br ot her hood of Mai ntenance of Way Enpl oyees

ex parte

Di spute — Brotherhood:

The extent of the obligation of enployees wth enploynment
security (ES) covered by suppl emental agreenments 10.8 and 10.9 to
exerci se beyond their Basic Seniority Territories (i.e., onto the
region) when adversely affected by an article 8 notice issued
pursuant to the Enployment Security and Inconme Mintenance
Agreenment (ESI MA) .

Br ot herhood's Statement of |ssue:

Since late June 1994, a dispute has existed between the
parties wth respect to the obligations of ES enployees to
exercise their seniority onto the region in article 8 situations.
The Conpany's current position is set out in a letter dated
Decenber 9, 1994 and provides that such enpl oyees, after the
exercise of seniority pursuant to article 4.1 of agreenents 10.8
and 10.9:

(A may choose to exercise onto the region in accordance
with article 4.2 of agreenents 10.8 and 10.9;
(B) If they choose not to exercise under (A) and wish to

protect their ES, they must exercise their seniority onto the
region in accordance with article 7.3(a) of the ESIMP; and

(O If they cannot hold any position under (B), then they
nust exerci se consolidated seniority pursuant to Appendix "G' of
t he ESI MP

The Uni on contends that:

1) That all enployees covered by agreenents 10.8 and 10.9 who
are adversely affected by an article 8 change nust fulfill their
seniority obligations in accordance wth article 4.1 of
agreenents 10.8 and 10.9;

2)That article 4.2 of agreements 10.8 and 10.9 has no
application to ES enployees in article 8 situations;

3)That article 7.3(a) of the ESIMP does not create any
obligation for ES enployees to exercise their seniority in any
manner except that which is specifically provided for in
agreenent 10.1 and supplenentals thereto (i.e., that article
7.3(a) creates no obligation for enployees to exercise onto the
region that is independent of the provisions of the «collective
agreenent);

4) That ES enpl oyees, after exhausting article 4.1 of
agreenents 10.8 and 10.9, nust only, if possible, exercise their
consol idated seniority pursuant to Appendix "G' of the ESIMP; and

5) That the Conpany's position is in violation of article 4 of
agreenents 10.8 and 10.9 and article 7, 8 and Appendix "G' of the
ESI MP.

The Uni on requests that:

1) That the Arbitrator decl are:

(a) that article 4.2 of agreenents 10.8 and 10.9 has no
application in article 8 situations;



(b) that article 7.3(a) of the ESIMP provides no obligation
for enpl oyees to exercise their regular seniority onto the region

(i.e., in any manner not in strict conformty with the terns of
the collective agreenent); and

(c) t hat enpl oyees in article 8 situations, after
exhausting article 4.1 of agreenments 10.8 and 10.9, nust

i medi ately exercise consolidated seniority if possible.

2)That the Arbitrator order conpensation for any and al
enpl oyees who have been adversely affected by the Conpany's
interpretation for all |osses of any kind incurred as a result of
this mtter; that all enpl oyees who have relocated be returned
with full expenses; and that any enpl oyee who has been laid off
or displaced be returned forthwith to his prior position.

The Conmpany denies the Union's contentions and declines the
Uni on's request.

for the Brotherhood:

(sgd.) R A Bowden

Syst em Feder ati on General Chairman

Di spute — Conpany:

The nmaxi num geographic territory in which an enployee is
required to exercise seniority under article 7.3(a) of the
Enpl oynment Security and | ncone Mii ntenance Agreenent.

Conpany's Statenment of |ssue:

It is the Conpany's position that article 7.3(a) of the
Enmpl oyment Security and |Incone Mai ntenance Agreenent requires
enpl oyees to exercise their nmaxi num seniority on the region

The Brotherhood' s position as understood by the Conpany:

It is the Union's position that:

1)Article 7.3(a) of the ESIMA provides no obligation for
enpl oyees to exercise their regular seniority onto the region
and

2)that enployees in article 8 situations, after exhausting
article 4.1 of agreenent 10.8 and 10.9 nust next only exercise
consolidated seniority, if possible.

3) The Union requests a declaration and that the Arbitrator
order: conpensation for enployees who have been adversely
affected by the Conpany's interpretation; that enpl oyees who have
relocated be returned with full expenses; and that any enployee
who has been laid off or displaced be returned to his prior
posi tion.

for the Conpany:

(sgd.) M M Boyle

for: Assistant Vice-President, Labour Relations

There appeared on behal f of the Conpany:

J. Perron — Counsel, Mntrea

N. Di onne — Manager, Labour Rel ations, Mntrea

M Hughes — System Labour Rel ations O ficer, Mntrea

And on behal f of the Brotherhood:

D. Brown — Seni or Counsel, Otawa

R. A. Bowden— System Federati on General Chairman, Otawa

G Schnei der— Sysem Federati on General Chairnman, W nni peg

P. Davidson — Counsel, Otawa

A. Trudel — Ceneral Chairman, Mntrea

C. McGui ness— Ceneral Chairman, Mbncton

R Phillips — General Chairman, Ontario

J. J. Kruk - System Federation Ceneral Chairman, CP Lines,
atawa



D. McCracken— Federation General Chairnman, CP Lines, Otawa
At the hearing the parties agreed to an adj ournment.
On Tuesday, 10 January 1995, there appeared on behalf of the

Conpany:

J. Perron — Counsel, Mntrea

M d eason - Attorney, Law Departnent, Montrea

N. Di onne — Manager, Labour Rel ations, Montrea

W Agnew — Manager, Labour Rel ations, Moncton

D. C. St-Cyr— Manager, Labour Rel ations, Mntrea

M Hughes — System Labour Rel ations O ficer, Mntrea

J. Little — Coordi nator, Engineering, Mntrea

D. Laur endeau — Manager, Human Resources Devel opnent,
Mont r ea

And on behal f of the Brotherhood:

D. Brown — Seni or Counsel, Otawa

R. A, Bowden-— System Federati on General Chairman, Otawa

G. Schnei der— System Federati on General Chairnman, W nnipeg

P. Davidson — Counsel, Otawa

A. Trudel — General Chairman, Montrea

C. McGui ness— Ceneral Chairman, Moncton

Py

. Phillips — General Chairman, Ontario

award of the Arbitrator

The central issue in dispute concerns the anbit within which
enpl oyees under coll ective agreenents 10.8 and 10.9 nust exercise
their seniority as a condition of protecting their enploynent
security. The Conpany takes the position that article 7.3(a) of
the Enploynment Security and |Incone Miintenance Agreenment (ESI MA)
conpel s enployees to exercise their maxi mum seniority on the
region. The Brotherhood argues that enployees are not conpelled
to exercise their seniority, for the purposes of the ESIMA also
referred to in the Brotherhood's ex parte statenent as the
"ESIMP', in any manner different than wunder the terns of
col l ective agreenent 10.1 and the supplenental agreenents
attached to it. Under certain supplenental collective agreenents
other than agreenents 10.8 and 10.9, enployees do have an
obligation to exercise their seniority regionally. The dispute at
hand concerns enployees wth enploynent security covered by
suppl enment al agreenents 10.8 and 10.9 which cover Track
Mai nt enance and Bridge & Buil ding enpl oyees, respectively.

It is common ground that under the ternms of the collective
agreenent, in normal circunstances not relating to t he
application of the ESIMA, the possibility of enployees exercising
their seniority under collective agreenents 10.8 and 10.9, to
protect work on the region, is described in article 4.2 of each
of those agreements. Displacenent to the region is not mandatory

but, rather, 1is optional to the enployee. Article 4.2 of
agreenents 10.8 and 10.9 reads, in part, as follows:
4.2 An enpl oyee, who is laid off on account of reduction in

staff, and who is wunable, in the exercise of seniority, to
displace a junior enployee on his own seniority territory in
accordance with article 4.1 may, within thirty days, seniority
permtting:

(a) Di spl ace the junior enployee on the Region in the sane
seniority group fromwhich laid off. An enployee who elects to
di splace in accordance with the foregoing shall <carry to the

seniority territory to which he transfers only such seniority as
he held in the classification fromwhich he was laid off on his



former seniority territory.

OR

(b) Elect to take | ayoff.

(enphasi s added)

In this grievance the Conpany takes the position that to
protect his or her enployment security status for the purposes of
the ESIMA an enployee is, by virtue of the conditions of article
7.3(a) of the ESIMA, under an obligation greater than is found in
article 4.2, and is required to exercise seniority beyond his or

her seniority territory, onto the region. In the Conpany's
submi ssi on enpl oyees nust first exercise their seniority in their
own seniority territory, in their location and area, in

accordance with article 4.1 of agreenents 10.8 and 10.9 which
provi des as foll ows:

4.1 Except as otherwise provided in articles 3.4 and 3.8 an
enpl oyee, in the event of a reduction in staff, unable to hold
work in his own classification or group in his seniority
territory shall, within ten (10) days, if qualified, displace a
junior enployee in the next |lower classification or group in
which he has established seniority. An enployee failing to
exercise his seniority within ten (10) days, unless prevented by
illness or other cause for which bona fide | eave of absence has
been granted, shall forfeit his seniority under this Agreenment.

Secondly, in the Conpany's view, enployees nmy choose to
exercise their seniority on their region pursuant to article 4.2,
reproduced above. Thirdly, the Conpany submits that if an
enpl oyee cannot or elects not to avail hinmself or herself of the
article 4.2 option, they are conpelled to exercise their
seniority on the region, in accordance with article 7.3(a) of the
ESI MA, followi ng the sane procedure as outlined in article 4.1 of
agreenents 10.8 and 10.9. Finally, should none of t he
di spl acenents described above be possible, the enployee is
required to exercise his or her <consolidated seniority in
accordance with Appendix G and articles 7.3(b) and 7.3(c) of the
ESI MA.

The Company puts forward an alternative, second position
Under that submission it maintains that to protect their
enpl oyment security status enpl oyees who are the subject of a
technol ogi cal, operational or organizational change notice duly
given under article 8 of the ESIMA nust first exercise their
seniority in their own seniority territory, at their |ocation and

ar ea, in accordance with article 4.1 of the supplenmental
agreenents. Secondly, they nust exercise their seniority on their
region within the seniority group they previously occupied, in

accordance with article 4.2 of the supplenental agreenents.
Finally, it submits, in respect of this alternative, that if none
of the above displacenents are possible the enployee nust
exerci se consolidated seniority in accordance with Appendi x G and
article 7.3(b) and (c) of the ESIMA. As can be seen, the only
difference between the alternative positions advanced by the
Conpany is that under the first formul ation enpl oyees go through
an optional exercise of seniority on their region under article
4.2 before going to a mandatory exerci se of such seniority. There
is little practical difference between the positions, as regards
t he effective outcone. |In either case, in the Conpany' s
subm ssion, an enployee can ultimtely be required to exercise
his or her seniority to displace another enployee or take a



vacancy by the exercise of seniority on a regional basis.

Article 7.3 of the ESIMA provides as foll ows:

7.3 (a)An employee who has enploynent security under the
provisions of this Article and who is affected by a notice of
change issued pursuant to Article 8.1 of The Plan, wll be
required to exercise his maximum seniority right(s), e.g.,
| ocation, area and region, in accordance with the terns of the
col l ective agreenent applicable to the enployee who has
Enmpl oyment Security. (See Appendix "F' for CBRT&GW See Appendi X
"G' for BMWE, See Appendix "H' for RCTC)

7.3 (b)An employee who has Enploynent Security under the
provisions of this Article and is unable to hold a position on
his seniority district, e.g., at the location, area and region

will be required to exercise the follow ng options provided he is
qualified or can be qualified in a reasonable period of tine to
fill the position involved. In filling vacancies, an enpl oyee who

has Enpl oynent Security nust exhaust such available options,
initially on a |ocal basis, then on his seniority district:

(i) fill an unfilled permanent vacancy wi t hin t he
jurisdiction of another seniority group and the sane collective
agreement;

(ii) there being none, fill an unfilled permanent vacancy

within the jurisdiction of another seniority group within another
col l ective agreenent and the sanme Union;

(iii) there being none, fill an unfilled permanent vacancy
within the jurisdiction of another seniority group and another
uni on signatory to the Enploynment Security and |Incone Miintenance
Pl an dated 21 April 1989.

(iv) t here being none, fill an unfilled permanent vacancy in
a position which is not covered by a collective agreenent.
Not e: In t he application of Article 7.3(b)(iv) and

notwi t hstandi ng the provisions of any collective agreenent to the
contrary, an enployee who has Enploynment Security or while
enployed on a position which is not covered by a collective
agreenent wll remin, and continue to accunulate seniority, on
the Iist fromwhich transferred.

7.3 (c)An employee who has Enploynent Security wunder this
Article and is unable to hold a position under Article 7.3(a) or

(b) above will be required to fill an unfilled permanent vacancy
on his "District" wthin the jurisdiction of the |.A M,
SMWI.A, UAJAPPI., CAW-Canada, |.B.EEW (Counci
#34), or |.B.B., provided he is qualified or can becone qualified
within a reasonable period of time to fill the position involved.
(i) In the application of 7.3(c), "District" is defined as
geographical area of the District currently in place at Canadi an
Nat i onal Rai | ways: Maritinmes, Laurentian, Southern Ontario,

Nor t hern Ontario, Manitoba, Saskatchewan, Alberta, British
Col umbia North and British Col unbia South.

(ii) In the wevent that there is an enpl oyee on Enpl oynent
Security, represented by one of the organizations signatory to
the ESIMP at the |ocation where the vacancy exists, who has the
suitability and adaptability to learn the duties of the position
i nvol ved, no enpl oyee represented by his Bargaining Unit who is
on Enploynment Security at another location on the District wll
be required to rel ocate.

(iii) In the event that an enpl oyee on Enpl oynment Security
represented by one of the organizations signatory to the ESIM



fills an wunfilled permanent vacancy under this Article 7.3(c),
and such position is abolished within a period of one cal endar
year fromthe date the enpl oyee comrences work under this Article
7.3(c), the enployee will revert to Enploynent Security status,
represented by his original bargaining unit at the |ocation where
the position is abolished.

7.3 (d)Subject to the provisions of Article 7.5 hereof,
enpl oyees who have exhausted the options contained in paragraph
(b) above and are placed on Enpl oynment Security status may fill,
on a voluntary basis, pernmanent positions at their honme |ocation
which are or wll beconme part of any bargaining unit not
signatory to The Plan provided they are qualified or can becone
qualified. Honme |location is defined as the Greater Metropolitan
Area, e.g., London, Mncton, Ednmonton. Enployees who accept
permanent work will not receive |ess than the equivalent of the
Basic Wekly Rate of the | ast position worked prior to going on
Enmpl oynment Security status.

Also pertinent to the resolution of the grievance is the
| anguage of Appendix G of the ESI MA which governs consolidated
seniority for enployees represented by the Brotherhood. It
establishes a nechani sm whereby enpl oyees represented by the
Br ot herhood exercise seniority under any suppl enmental agreenent
of the Brotherhood and provides, in part, as foll ows:

7. An enployee identified in Items 1 through 5 nmay exercise his
consol i dat ed seniority rights for di spl acenent pur poses,

including the filling of an unfilled pernmanent vacancy, if he has
exhausted his seniority pursuant to article 7.3(a) of the Plan
and is still unable to hold work. Failure to do so will result in
forfeiture of consolidated seniority and enpl oyment security.

Not e: The filling of an unfilled vacancy will be permitted

provi ded that the enployee is qualified or can be qualified in a
reasonabl e period of tine.
8. An enployee who has exercised his consolidated seniority

rights into another supplenental agreenent will be required to
accept recall when permanent work is available in his forner
agreenent. Failure to do so will result in forfeiture of his

consol i dated seniority and enpl oynent security.
9. An enployee who has exercised his consolidated seniority

rights into another suppl enental agreenent nmay accept recall for
tenporary work in his fornmer supplenmental agreenent. Such
enployee will have his pernmanent position advertised as a
tenporary vacancy. Upon the expiration of the tenporary work he
will be required to return to his permanent position. Failure to
do so will result in forfeiture of his consolidated seniority and
enpl oynment security.

10. The provisions outlined in this |etter of understanding
shall operated over any article in the collective agreement to

the contrary.

As conplex as the displacenent provisions of article 7 of the
ESI MA and Appendi x G may appear, the point in dispute in the case
at hand is relatively narrow, and solely concerns the issue of
whether an enployee is required, at the initial stages of
protecting his or her enployment security under article 7.3 of
the ESIMA, to protect work on a regional basis if he or she is
first wunable to protect work within the seniority district, as
contenplated wunder article 7.3(a) of the ESIMA. As noted above,
t he position of the Brotherhood is that enployees under



suppl enental agreenments 10.8 and 10.9 are never required to
exercise their regular seniority beyond their seniority district,
and cannot be conpelled to do so on a regional basis. The Conpany
submits that they are, insofar as the application of article
7.3(a) of the ESIMA is concerned, for the purposes of protecting
their enploynent security status. Further, the Conpany relies
upon the decision of the Arbitrator in CROA 2535. That dispute
concerned a simlar issue which arose between the Brotherhood and
Canadi an Pacific Limted where it was found that article 7.3A(a)
of the Job Security Agreenent between those parties, a provision
simlar to the |anguage under consideration here, placed an
obligation upon the enpl oyee to exercise seniority regionally to
protect his or her enploynent security status.

For its part, the Brotherhood stresses a contrary position
taken by the Conpany previously, drawing to the Arbitrator's
attention a docunent dated June 20, 1994 in which the Conpany
expressed its view of the enployees' obligation as foll ows:

The | anguage of these articles has been revi ewed in
conjunction with Article 7.3 and Appendix "G' of the ESIMA and a
letter of understanding signed July, 1992 dealing wth the
exerci se of consolidated seniority.

Enpl oyees wor ki ng under Suppl enental Agreenent 10.8 an 10.9,
affected by an Article 8 notice, nust exercise their ful
seniority wunder the terms of article 4.1. Enployees wunable to

exercise seniority under 4.1 will have the following two options:
1)they mmy exercise seniority under Article 4.2(a) on the
Regi on or

2)t hey must exercise consolidated seniority outside t he
Suppl emrent al Agr eenent .

(original enphasis)

It is common ground that the letter of understanding of July
1992 referred to in the foregoing is an agreenent whereby the
parties acknow edge that in the exercise of consol i dat ed
seniority the nenbers of the Brotherhood displace only into to
collective agreement 10.1 supplenents other than their own
suppl enental agreenent. The Brotherhood further notes that the
position expressed by the Conpany, whereby enployees "may"
exercise their seniority on their region in accordance wth
article 4.2 to protect their enploynent security, was
incorporated into a signed joint statenent of issue initially
filed in this grievance which read, in part, as foll ows:

The Conpany's position as to how the existence of an
article 8 notice affects the interpretation of articles 4.1 and
4.2 is as follows:

Affected track and B&B enpl oyees nust exercise their seniority
rights on their Area, in accordance with article 4.1. If they
cannot hold a position on their Area they may, if they so choose,
exercise their seniority on their Region in accordance wth
article 4.2, or exercise their consolidated seniority into
anot her Suppl emental Agreenent. This latter step nust be done to
mai ntain their enploynent security.

The Brot herhood's position remains that article 4.2 of
suppl enental agreenents 10.8 and 10.9 has no application to
enpl oyees in respect of the protection of their enploynent
security in article 8 circunstances. It subnmits that, after
exhausting article 4.1, enployees are to revert to the exercise
of consolidated seniority, and are not conpelled to protect work



on their region before doing so. In support of its position the
Br ot her hood argues that the decision issued by Arbitrator Dalton
Larson, which dealt in substantial part with the displacenent
obl i gati ons of enployees subject to an article 8 notice, reflects
t he intention that enployees not be required to displace
regionally. Inplicit in the position of the Brotherhood is the
suggestion that the decision in CROA 2535 is incorrect, and out
of keeping with the intention of the Larson Award.

I turn to consider the nmerits of the dispute. In doing so it
is inportant, | think, to review carefully the subni ssions made
before Arbitrator Larson, and his coments and conclusion in
respect of the displacenment obligations of enpl oyees conpelled to
protect enploynment security under the ESIMA. Firstly, it should
be noted that a wtness who testified on behalf of the
Br ot herhood before Arbitrator Larson related an understandi ng of
the operation of the ESIMA, and the obligation to displace, which
appears to be contrary to that which is now asserted by the
Brot herhood. A partial transcript of the hearing reveals that
Counsel for the Associated Railway Unions, which included the
Br ot herhood, called M. Scott Dawson as a witness. M. Dawson was
the General Chairman of the Western Federation of the BMAE who,
it appears, reported to System Federation CGeneral Chairman G
Schnei der. Counsel for the Conpany cross-exam ned M. Dawson with
respect to the scope of an enployee's displacenent obligation
and in particular directed his attention to the circunstance of a
track mai nt enance enployee governed by the provisions of
suppl enental agreenment 10.8. M. Dawson testified that the
Mount ai n Regi on was conprised of three seniority territories, one
extending into the Northwest Territories, another conprising
Al berta and a third, British Colunbia. During the course of the
exchange with the Conpany's Counsel, M. Dawson stressed the
di stinction between job security benefits and enpl oynment security
benefits under the ESIMA. In answer to a question of Counsel wth
respect to whether an enpl oyee would be required to go outside
his seniority territory to protect his enploynent security
benefits M. Dawson responded in the affirmative. At pp. 95-96 of
the transcript the foll owi ng answers appear

A.Under the present Plan to - and this is not the Job Security
Benefits, | think this is where we get a little confused because
this Plan was re-titled to be Enploynment Security and |Inconme
Mai nt enance to be entitled to the Enploynment Security, then he
woul d have to exercise on the Region, in accordance with 4.2(b).

Q To exercise his seniority on the regions?

A.To be eligible for the Enploynment Security not for the Job
Security Benefits such as sub-inconme naintenance

M. Dawson then elaborated to explain the Brotherhood' s
demand, which he states was to reduce the obligation of the
enpl oyee in respect of displacenent so that he or she not be
required to protect work on the region as a condition of
retaining Enploynent Security. In this regard he coments:

A . Ckay - | think what | have to say in response to that would
be that, we're asking that instead of it having to be on the
entire region, that to be eligible for Enploynent Security, you'd
have to exercise your seniority to the extent equal to what you
have to be eligible for the Job Security Benefits, as opposed to
what the present Enploynent Security specifies which is the



entire region.

The Company points to the foregoi ng passage as evidence that
before Arbitrator Larson the Associated Railway Unions tabled a
demand t hat enpl oyees not be required exercise their seniority on
a regional basis to protect Enploynment Security. It stresses the
testi nony of M. Dawson as reflecting the Br ot her hood' s
understanding at that time that the di splacenent obligation under
section 7.3(a) of the ESIMA did extend to protecting work on the
Region, and not nerely on the seniority territory, as it applies
to enpl oyees under suppl enmental agreenents 10.8 and 10.9.

The evidence before the Arbitrator further discloses that in
1989 the parties had discussions relating to the displacenent
obligations of enployees adversely affected by the Conpany's
Track Force Mechanization (TFM Program |In that case it appears
that the Brotherhood agreed to require enployees under collective
agreenent 10.8 to displace onto the region. The docunents before
the Arbitrator, however, fall short of establishing that any
general understanding in that regard was reached, beyond the
i rpl enmentation of that particular program As noted in a Conpany
docunent placed in evidence, the Brotherhood declined to sign a
letter of Novenber 13, 1989 incorporating the parties' agreenent
on the displacenent procedure for the TFM It appears that the
Brot herhood's prinmary concern was the ability of the enployee to
di spl ace a junior enployee in a given classification, rather than

the junior enployee, a position which was accepted. 1In the
result, the experience of the TFMis |ess than conclusive of a
general intention of the parties with respect to the nornal
application of article 7.3(a) of the ESIMA, and is of Ilimted

val ue for the purposes of this grievance.

However, when regard is had to the |anguage of the Larson
Award, it is far fromclear to the Arbitrator that M. Larson
necessarily took the view that enployees subject to «collective
agreenents supplenmentary to collective agreement 10.1 do not have
an obligation to displace onto the region to protect their
enpl oynent security, as suggested by the Brotherhood. At p. 29 of
his award M. Larson reviews the proposal tabled by the conpanies
in respect of a broadening of the obligation to protect work on a
regi onal basis. The proposal provided, in part, as foll ows:

1. Revise the enploynment security provisions to require an
enpl oyee in order to retain enploynent security:

(a) on a region-w de basis to displace or fill an unfilled
permanent vacancy in a position represented by his or her
bar gai ni ng agent;

(b) on a region-wi de basis displace or fill an wunfilled
per manent vacancy in a position represented by another union
signatory to the enploynment security provisions;

Enpl oyee will carry his/her full seniority under (a) or (b),
and shall forfeit all seniority rights on the seniority roster
vacat ed.

At p. 63 of his award Arbitrator Larson declined to give
effect to the general anendnent proposed by the conpanies. A
reading of the entire text, however, suggests that he viewed the
conpani es' proposal as being new in that it would involve
enpl oyees exercising seniority on a regional basis not only
wi t hin their own bargaining unit, but also wthin ot her
bargaining wunits of their union, and those of other wunions
participating in the ESIMA. The arbitrator rejected that proposa



as, in his view, it would unduly erode the integrity of the
seniority wunits. As a conpronise, however, he established the
concept of consolidated seniority, as reflected at pp. 68-70 of
his award. For the purposes of the Brotherhood s agreenent, that
i nvol ves consolidated seniority as anong the various seniority
rosters within the various collective agreenents supplenental to
col |l ective agreenent 10.1.

Viewed in the overall context of M. Larson's award, the
argunment of the Brotherhood that the Conmpany's proposal to M.
Larson was an acknow edgnment that no regional obligation
previously existed is not necessarily conpelling. The Conpany's
position can be understood on the basis of its tabling a full set
of language to deal with all circunstances, including a form of
nmul ti-uni on consolidated seniority. Wien close regard is had to
the text of the Larson Award there is reason to conclude that he
viewed article 7.3(a) of the ESIMA as including an obligation of
di spl acenmrent to the regional level. At p. 26 the followng
conment appears:

By contrast, "enploynment security" means protection against
the 1loss of enploynent. An enployee with 8 years of cumulative
conpensated service is not subject to layoff as the result of the
introduction of a technological, operational or organizationa
change provided that he exercises his maxi mum seniority rights,
e.g., location, area and region in accordance with the terns of
his particular collective agreenent.

It is of course arguable, as the Brotherhood asserts, that the
use of the word "region" in the foregoing passage only refers to
enpl oyees whose suppl enental agreenents require regi ona
di spl acenent, unlike agreenent 10.8 and 10.9. However, at p. 57
of his award, Arbitrator Larson makes the follow ng genera
comrent, consistent with the evidence given by the Brotherhood's
Wi t ness:

In the railway industry it has been an express incident of the
various collective agreenents that an enployee relocate, at
| east, wthin the boundaries of his region in order to preserve
hi s enpl oynent security. Even if it were not an express
contractual comritnent, it is arguable that mobility is a feature
of the industry and that a person who hires onto a nationa
rail way must be prepared to nove fromtine to tinme as a condition
of enpl oynent .

In all events, subject to the anmendnents that | shal
prescribe in this award, | think that relocation under the
ci rcunst ances prescribed by the Enploynment Security Plan is an
entirely reasonable obligation. However, there are circunstances
when an enployee should not be required to relocate and it is
those that | intend to address.

(enmphasi s added)

M. Larson then went on to deal with the limtation on the
obligation of an enployee to displace to another |ocation where
he or she has already done so within a five year period.

The comments of Arbitrator Larson on page 57 are obviously
consistent with the award in CROA 2535. He expresses the
obligation to nopve on a regional basis as being one which an
enpl oyee bears "at |least". He does not express it in terns of
bei ng an obligation which only some enployees (presumably
enpl oyees covered by suppl enents other than 10.8 and 10.9) are
obliged to fulfill "at nost”. Wen the comments of Arbitrator



Larson found at p. 57 of his award are construed in light of the
Br ot herhood's own evi dence, adduced through M. Dawson, it is
difficult to conclude that Arbitrator Larson originally intended
to hand down an award whereby the enployee's obligation of
di spl acenent under article 7.3(a) of the ESIMA would not extend
to the region. Indeed, if this case were to be resolved solely on
the basis of the evidence before M. Larson and the text of his
award, the Arbitrator would be conpelled to draw the sane
concl usion as was reached in CROA 2535.

In ny view, however, the instant case cannot be properly
resolved on that basis. The issue in this grievance is the
ultimate understanding and intent of the Conpany and t he
Br ot herhood. Regard must, therefore, be had to the totality of
the evidence to deternm ne the understanding of both parties in
the aftermath of the Larson Award. As accustoned as the parties
may be to the intricacies of collective bargaining, it seens
undeni able that there has been a degree of confusion and
uncertainty surrounding the nature of enployees' rights relating
to the protection of enploynent security. It does not appear
di sputed that that uncertainty caused some contact and di scussion
between representatives of the parties over the years, wth
respect to the operation of the ESIMA both in particular
ci rcunstances, such as the TFM and in general. |In approaching a
case of this kind it 1is inportant to bear <certain basic
principles in mnd. The Larson Award is not a statute, but rather
an arbitration award which fornms the basis of the parties
agreenent, including the ternms of the ESIMA. It is the parties
thenmsel ves who wultimately give neaning to their agreement, and
they my well choose to adopt a shared interpretation which is
not entirely consistent with the arbitrator's original intention

I am satisfied that even if, as reflected at pp 57-58 of his
award, Arbitrator Larson contenplated an obligation to displace
regionally for all enployees under the ESIMA, both the Conpany
and the Brotherhood eventually departed fromthat view and cane
to a different understanding. It has been the Brotherhood' s view
that enpl oyees under suppl enmental agreenents 10.8 and 10.9 are
not required to displace onto the Region for the purposes of
article 7.3(a) of the ESIMA, and indeed that position is centra
to this grievance. What does the record disclose as regards the
Conpany? In the Arbitrator's viewthe best evidence of the
Conpany's view of its understanding with the Brotherhood nust be
taken as reflected in the policy position of June 20, 1994 which
| think, bears repeating:

The | anguage of these articles has been revi ewed in
conjunction with Article 7.3 and Appendix "G' of the ESIMA and a
letter of understanding signed July, 1992 dealing wth the
exerci se of consolidated seniority.

Enpl oyees wor ki ng under Suppl enental Agreenent 10.8 an 10.9,
affected by an Article 8 notice, nust exercise their ful
seniority wunder the terms of article 4.1. Enployees wunable to
exercise seniority under 4.1 will have the followi ng two options:

1)they mmy exercise seniority under Article 4.2(a) on the
Regi on or

2)t hey nmust exercise consolidated seniority outside t he
Suppl ement al Agr eenent .

Significantly, the above position of the Conpany becanme
incorporated into the joint statement of issue originally filed



in this grievance, and signed by both parties. In other words,
the Company's policy position was know ngly espressed as a | ega
position for the purposes of this grievance, by being included in
a joint statement of issue which, by the rules of this Ofice,
would limt the jurisdiction of the arbitrator with respect to
the matters in dispute. On the basis of the initial Joint
statement of issue, that displacenent onto the region is not
mandat ory for enpl oyees under agreenents 10.8 and 10.9, for the
purposes of the ESIMA, was agreed between the parties, and was
not a matter in dispute. At that point in tine, whatever the
history of the adnministration of these provisions may be, the
parties wer e clearly on record, indeed in docunent at i on
instrumental to the resolution of disputes in this Ofice, that
by their agreenent enpl oyees under supplenental agreenents 10.8
and 10.9 are not obliged to displace regionally to protect their
enpl oynment security.

It is only after the publication of CROA 2535, which rendered
a different interpretation in the agreenment between Canadian
Pacific Limted and the Brotherhood, that the Company reversed
its position to assert that novenent onto the region is not
optional , but is obligatory as a condition of protecting
enpl oyment security for enployees under the two supplenental
agreenents. It is perhaps understandable that the enployer would
wi sh to nove to that position. However, the Arbitrator is not at
liberty to ignore the clear evidence as to what the Conpany is on
record as having agreed to, and cannot sinply give effect to what
it would wish. As the record reveals, the Conmpany and the
Brot herhood were ad idem on the displacenent obligations of
enpl oyees under suppl enental agreements 10.8 and 10.9. They
conmuni cated to this Ofice, through their original j oi nt
statenment of issue, their agreenment that enployees are not
required to displace regionally for the purposes of article
7.3(a) of the ESIMA. The fact that Canadian Pacific Limted nmay
never have shared that view with the Brotherhood, resulting in
the award in CROA 2535 being consistent with a strict reading of
the Larson Award, is neither here nor there. As noted above, the
i ssue before ne is to deternmne, on the bal ance of probabilities,
t he understandi ng of the Conpany and the Brotherhood with respect
to the neaning of their ESIMA. For the reasons related, | am
satisfied that the original joint statement of issue, signed by
the Conpany and forwarded to this Ofice is the best evidence of
that nmutual intention

For the foregoing reasons the grievance is allowed. The
Arbitrator finds and declares that the interpretation of the
Brot herhood to the effect that the displacenment option found in
article 4.2 of supplemental agreenments 10.8 and 10.9 is not nade
mandatory by the provisions of article 7.3(a) of the ESIMA is
correct, and that no regional displacenent obligation independent
of the collective agreenent exists wunder that article. The
Arbitrator therefore orders that any enployees who have been
forced to relocate in pursuance of the Conpany's interpretation
be returned to their seniority territory and, in cases where
econonic | oss can be established, be conpensated for any loss in

wages and benefits which nay have resulted. Further, any
enpl oyees who were displaced or laid off as a result of the
interpretation applied by the Conmpany shall |ikew se be entitled

to be mde whole by returning to their forner position, wth



conpensation for any wages and benefits lost. The Conpany is
further directed to conpensate any enployees in respect of
expenses incurred in relation to their return fromrel ocation

February , 1995

M CHEL G PI CHER
ARBI TRATOR



