CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
Suppl ementary Award To

CASE NO. 2563

Heard in Montreal, Tuesday, 11 April 1995
concerni ng

Canadi an National Railway Conpany

and

Br ot her hood of Mai ntenance of Way Enpl oyees
Based on the parties' witten subm ssions.
There appeared on behal f of the Conpany:

M J. d eason — Counsel, Otawa

N. Di onne — Manager, System Labour Rel ations, Montrea
C. Morgan — Labour Relations O ficer, Toronto

J. Little — Coordi nator, Engineering, Mntrea

And on behal f of the Brotherhood:

P. Davi dson — Counsel, Otawa

R. Philips - General Chairman, Toronto

A. Trudel — Ceneral Chairman, Mntrea

Suppl ement ary AWARD OF THE ARBI TRATOR

This matter came on for further hearing at the request of the
Brot herhood. It alleges that the Conpany has failed to abide by
and inplenent the award of the Arbitrator herein dated February
8, 1995. It seeks two things fromthe Arbitrator: firstly, a
finding that the Conpany has failed to conply with the award and
a direction that it cease and desist fromdoing so, an order
which the Brotherhood may enforce through the Courts; secondly,
it seeks a direction fromthe Arbitrator to require the Conpany
to produce to the Brotherhood all docunents and records
concerning the novenent of enployees pursuant to the article 8
notice wunder the Enploynent Security and |ncone Mintenance
Agreenment for the purpose of determ ning which enployees have
been wrongful ly di spl aced beyond their basi c seniority
territories in contravention of the ESIMA and the collective
agreenent, as well as enployees incidentally displaced within
their own seniority territories by enployees who were forced to

di splace on the Region. It also seeks all information necessary
to determine the | oss of wages and benefits, if any, suffered by
all of the enpl oyees concerned. The Brotherhood subnits that the

foregoing information is essential to the ultimte inplenentation
of the Arbitrator's award, which could involve the return of sonme
400 enployees to their seniority districts of origin, and the
unravelling of a substantial nunber of related displacenents of
ot her enpl oyees.

The Company requested the Arbitrator to effectively stay or
adj ourn these proceedi ngs pending the outconme of an application
for judicial review pending before the Quebec Superior Court. On
March 14, 1995 the Conpany filed a notion in evocation before the
Superior Court of the District of Montreal, seeking to quash the
Arbitrator's award of February 8, 1995. It therefore submtted to
the Arbitrator, as a first position, that he should nmmke no
further order or directions in the instant case, because the
successful outcone of the judicial review, scheduled for hearing
at Montreal on April 18, 1995, could negate or nullify
substantial rmanpower adjustnents, which would otherwi se involve
the possible novenent of hundreds of enployees back to their
seniority districts of origin. The Conpany argued that the
bal ance of conveni ence supports awaiting the decision of the



Quebec Superior Court, as it would serve little purpose to put
the Company and enployees to the disruption and expense of
returning fromtheir present postings, only to have that neasure
ruled inconsistent with the collective agreenent and ESI MA, and
rendered unnecessary by a subsequent decision of the Court
quashi ng the award. The Conpany submitted that in t hese
particular circunstances, therefore, the inplenentation of the
original award herein should await a final determination by the
Court as to the jurisdictional correctness of the Arbitrator's
awar d.

As a second submi ssion, the Conpany argued that the Arbitrator
is wthout jurisdiction to entertain any further notions in
respect of this matter, as the award does not contain any express
reservation of jurisdiction for that purpose.

Thirdly, Counsel for the Conpany submitted that this Board is

wi t hout jurisdiction to order the production of docunents
directly to the Brotherhood, outside the context of an actua
heari ng, in the manner requested. She argued t hat t he

Br ot herhood's submission to the effect that the provisions of the
Canada Labour Code, and in particular section 60 which defines
the powers of a board of arbitration, as well as section 16 of
the Code, does not extend to the kind of procedural assistance
sought by the Brotherhood in the instant application. In support
of that view she referred the Arbitrator to the decision of the
Suprene Court of Canada in Canadian Pacific Airlines Ltd. and
Canadian Airline Pilots Association (1993) 3 S.C. R 725.

In reply, Counsel for the Brotherhood argued that it 1is not
within the scope of the Arbitrator's powers to consider a "stay
of proceedings”™ in the manner requested by the Conpany. He
directed the Arbitrator to the provisions of articles 834.1 and
846 of the Quebec Code of Civil Procedure. He subnitted that
article 834.1 provides that only a court of conpet ent
jurisdiction nmmy, upon an application for extraordinary relief,
grant a suspension of proceedings. Simlarly, he noted that
Superior Court mmy, as part of its supervisory jurisdiction in
evocation, grant the interimrelief of a stay of proceedings. On
that basis, Counsel subnmitted that the proper forum for the
Conmpany's request is not the board of arbitration, but rather the
Quebec Superior Court.

I turn to deal wth the issues raised. Firstly, it is
appropriate to consider whether this Board is functus officio by
reason of the fact that there is no express reservation of
jurisdiction on the face of the award. For the reasons related to
the parties at the hearing, the Arbitrator cannot accept the
submi ssion of the Conpany that this Ofice does not retain
jurisdiction for the purposes of the interpretation and
i mpl enentation of the award of February 8, 1995. The Canadi an
Rail way O fice of Arbitration hears and di sposes of an average of
nmore than 130 grievances annually. The awards are generally in an
abbreviated form in keeping with the expedited nature of the
proceedi ngs which the parties have developed in this Ofice over
the decades. As a matter of convenience, the Arbitrator does not
expressly state in respect of each and every grievance which
succeeds, in whole or in part, that the Ofice retains
jurisdiction to resolve any dispute in respect of t he
interpretation or inplenmentation of the award. This is in keeping
with an understanding anong all parties to the Canadi an Rail way



Ofice of Arbitration, as reflected in a letter from the
Admi nistrative Committee of the Canadian Railway Ofice of
Arbitration, of which the Conpany is a participant, dated August
4, 1989. It states, in part:

"At the annual neeting of the Administrative Conmmttee of the
Canadian Railway O fice of Arbitration held in this office 20
June 1989, a notion was brought forward and approved by al
menbers of the Conmittee confirming the historical practice of
the Arbitrator for the Canadian Railway O fice of Arbitration to
retain jurisdiction in respect of interpretation and
i npl emrent ati on of awards."

"While the standard practice of ad hoc arbitration may be for
boards of arbitration to specifically indicate that they retain
jurisdiction, this was and is not always so indicated on CROA
awards. However, since its inception it has been the practice,
accepted by all nmenbers signatory to the menorandum of agreenent
establishing the Canadi an Railway O fice of Arbitration, that the
arbitrator does remnin so seized."

"Therefore, for the purposes of fulfilling this Ofice's
mandate, and to avoid technical argunments about the arbitrator's
jurisdiction, would you pl ease advise the appropriate officers of
your organization that the Conmttee has confirned that in al
cases, wthout the necessity of saying so, "the Arbitrator
retains jurisdiction in the event of any dispute respecting the
interpretation or inplenentation of any CROA award." "

(See al so suppl enentary awards to CROA 901 and 1861.)

The thrust of the Iletter, very sinply, is to advise al
participants in arbitrations before the Canadian Railway O fice
of Arbitration that, notw thstanding that an award may contain no
direct reference to the CROA arbitrator renmmining seized, it is
inmplicit and understood that in each and every case he or she
does so. That, indeed, has been the understanding and practice in
this Ofice for many years. In the result, the Arbitrator cannot
accept the suggestion of the Conpany that this Ofice is functus
officio wth respect to resolving any disputes relating to the
interpretation or inplenentation of the award herein. The parties
were so advised at the hearing, and, upon the Arbitrator
comuni cat i ng the prior correspondence to t he Company' s
representatives at the hearing, its position in this regard was
not pursued.

Since the hearing, the Superior Court of Quebec issued its
decision in the application for evocation. In a judgnent dated
May 7, 1995, Bishop, J. of the Superior Court of Quebec disnissed
the Conpany's petition in evocation. Subsequently, the Arbitrator
participated in a conference call during which Counsel for the
Conpany advised that the notion for a stay or adjournnent of
proceedi ngs was withdrawn. It was further stated, by Counsel for
both parties that in [light of these developnents they wll
recommend to their respective clients that they neet as soon as
possible to exchange information and to attenpt to agree on a
process to resolve their dispute. However, Counsel for the
Br ot her hood requested that the matter be reschedul ed for hearing,
both as a catalyst to discussion and to ensure that the mtter
will be dealt with should the parties be unable to resolve it.
That suggestion was not opposed by Counsel for the Conpany,
al t hough there was some divergence as to the appropriate date for
rescheduling. In light of the fact that the parties are now



engaged in extensive negotiations for the nmediation and
arbitration of their collective agreenent, the Arbitrator is of
the view that it is preferable to reschedule this matter for
Septenber of 1995, to allow a reasonable period of tine for a
process of neaningful consultation and possible settlenent.
Accordingly, the General Secretary is directed to schedule this
matter for further hearing in Septenber of 1995.

I now turn to consider the final issue to be addressed. The
evi dence di scloses that after the award of February 8, 1995, the
Conmpany continued to force enployees to take positions outside
their seniority districts in both New Brunswick and Ontario, as a
condition of retaining their enploynent security. Its position is
reflected in a mnmenorandumfromthe Conpany's Assistant Vice-
Presi dent of Labour Relations and its Chief Engineer, dated
February 23, 1995, expressly directing its field officers to
continue to adm nister the ESIMA in the same manner as before the
award, forcing enployees onto the Region. The Brot herhood seeks a
declaration that the Conpany's continued practice violates the
Arbitrator's award and a direction that the Conpany cease and
desist forthwith from continuing its practice. It seeks the
foregoing declaration and direction for the purposes of obtaining
enforcenent of the award of February 8, 1995 in the courts.

What does the balance of conveni ence suggest in respect of
this aspect of the dispute? Fromthe standpoint of the Conpany,
it was arguable that prejudice m ght be suffered if it should be
unable to continue its practice, particularly if the Enployer had
eventually prevailed in the Court. If a protected enployee is not
forced beyond his or her seniority district to take a position on
the Region, that enployee would revert to enploynment security
status, remain in his or her seniority district and receive ful
wages and benefits, possibly doing little or no productive work.
As the sanme time, the Conpany would be required to pay another
enployee to do the work on the Region which the protected
enpl oyee woul d otherwi se have perfornmed or, in the case of a
vacancy, hire a new enployee to do the work in question. There
mght, in the result, have been a very real consequence in costs
to the Conmpany, cost which might be unrecoverable should the
Court have annulled the Arbitrator's award.

On the opposite side of the | edger, however, there is a very
real prejudice to enployees who are still being forced to work
outside their seniority district, in some cases away from their
homes and families, pursuant to a Conpany policy which the
Arbitrator has ruled to be contrary to the agreenent of the
parties. Although the enployees may not necessarily suffer
nmonetary | oss, there is an arguably irreparable hardship to them
if they are forced to live away fromtheir honmes and fanmlies to
retain their enploynent security. In the case of enpl oyees forced
to nove, particularly after the Arbitrator's award, it is not
likely that full redress for their personal inconvenience and
loss will be possible, even given that the Arbitrator's award has
been sustai ned by the Court.

In ny view, -equity and the balance of convenience favour a
respecting of the status quo of the award by the Conpany, at
|l east insofar as the transfer of further enployees after the
award is concerned. G ven the very real dislocation to enpl oyees
occasioned by the Company's actions, the Conmpany should be
expected to forebear fromthe application of its policy to the



addi ti onal enpl oyees.

It shoul d be stressed, however, that the Arbitrator's
determ nation and declaration is respect of this issue does not
extend to the case of enpl oyees who have elected or may elect to
nove beyond their seniority district on a voluntary basis. It is
far from clear to the Arbitrator that the award of February 8
1995 dealt with that circunstance, although the Brotherhood' s
representative appears to believe that it did. That nmatter, at
best, remains to be further argued.

The Arbitrator therefore finds and declares that the Conpany
has knowingly failed to apply the collective agreenent and the
ESIMA in a manner consistent with the Arbitrator's award herein
of February 8, 1995. It has done so by forcing enployees in New
Brunswi ck and Ontario to displace beyond their seniority district
as a requirenent of protecting their enploynment security status.
The Conmpany is directed forthwith to cease and desist from such
practice. For the purposes of clarity, the foregoing declaration
and direction are fashioned to facilitate their enforcement by
t he Brotherhood through the Courts, if necessary.

Subject to the foregoing, the matter is remtted to the
parties, and the Arbitrator continues to retain jurisdiction
with the hearing to be reconvened as scheduled in Septenber,
failing settlenent.

May 18, 1995(sgd.) M CHEL G PICHER

ARBI TRATOR



