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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2566
Heard in Montreal, Thursday, 15 Decenber 1994
concerni ng
Canadi an Pacific Linmited

and

Canadi an Counci | of Rai | way Operating Uni ons
(United Transportation Union)

Dl SPUTE:

The closure of the record of Trainperson C L. Sandyke,
Kam oops.

JO NT STATEMENT OF | SSUE

In April of 1992, Trai nperson Sandyke was laid off from CP
Rail. H's layoff was resultant froma reduction of staff.

On or about April 2, 1992, the Corporation recalled laid off
enpl oyees and this recall was, for the nobst part, done by
t el ephone.

On April 14, 1992, Supervisor of Operations, M. D.G Wrezak
wote a letter to Trainperson Sandyke and sent it "Double
Regi st ered” by Canada Post. This letter was received by
Tr ai nperson Sandyke on April 21, 1992.

This letter was to inform Trai nperson Sandyke that if he did
not place hinself available for duty by 1000, Monday, April 20,
1992, his file would be cl osed. Subsequently, Trainperson Sandyke
was advised that CP Rail had cl osed his record.

The Union contends that the provisions of article 29, clause
(e) have not been properly adhered to in this case and negates
the possibility of the Corporation closing out the record of
Trai nperson Sandyke under the circunstances.

The Corporation is satisfied that Trainperson Sandyke was
properly recalled and refused to return to duty as required.
Accordingly, they closed his record in accordance wth the
col l ective agreenent and have denied the grievance.

FOR THE UNI ON: FOR THE COMPANY:

(SGD.) L. O Schillaci(SGD.) M E. Keiran

Gener al Chai r per son for: General Manager, Operation &
Mai nt enance, HHS

There appeared on behal f of the Conpany:

M E. Keiran—- Manager, Labour Rel ations, Vancouver

R N Hunt - Labour Relations Oficer, Mntrea

R A Geoffrey — Manager, Operations, Mnitoba Divison

R M Smith — Labour Relations Oficer, Mntrea

And on behal f of the Union:

L. O Schillaci - General Chairperson, Calgary

D. A. Warren- Ceneral Chairperson, Toronto

D. Finnson — Secretary, GCA, Saskatoon

T. G Hucker — Vi ce- Presi dent & Nat i onal Legi sl ative
Representative, BofLE, Otawa

R S. MKenna — Ceneral Chairman, BofLE, Otawa

Wn Foster — Vice-General Chairman, BofLE, London

J. Flegel — Vice-Ceneral Chairman, BofLE, Saskatoon

AWARD OF THE ARBI TRATOR

Upon the basis of the material filed, the Arbitrator is
satisfied that M. Sandyke had actual notice of his recall by
reason of a tel ephone call made to himon or about April 3, 1992.



He was then spoken to by Senior Crew Clerk D.H WIlson, who
notified himthat he was required i mediately for service and was
required to book on. He declined, explaining that he was just
comrenci ng enploynment with a new enployer effective April 6,
1992. Subsequently, a witten notice was mailed to M. Sandyke,
in conformty wth article 29(e) of the «collective agreenent
whi ch provides as foll ows:

(e) Enmpl oyees who have been laid off due to reduction of
staff wll receive 15 days' notice by registered mail when being
recalled for service, provided other enployees are available.
O herwise they will return to actual service when recall ed.

Enpl oyees who do not return to actual service within 15 days
of the date of the notice will be considered to have resigned and
their records closed accordingly except that in exceptiona
ci rcunst ances, |ocal arrangenents nay be made between the Cenera
Manager and the General Chairman to extend the 15 day peri od.

There is sonme dispute as to whether M. Sandyke responded in a
timely fashion to the witten notice which was sent to him by
registered mail. It is common ground that M. Sandyke received
the notice on April 21, 1992. The Union submits that in fact he
called two separate crew clerks, one of whomis his father, on
April 29, 1992, the |ast day of the fifteen day limt based on
the date of the letter sent to him to report for work, but was
advi sed that he was again on laid off status.

The Arbitrator has substantial difficulty with the credibility
of the account put forward on behalf of the grievor by the Union

Firstly, as noted above, | amsatisfied that M. Sandyke verbally
declined to return to work when requested to do so by telephone
on April 3, 1992. At a tinme when he knew, or reasonably should

have known, that enployees junior to hinself were being recalled
to service, he made no attenpt to contact the Conpany or indicate
his availability. Indeed, it was not until sone nobnths |[ater
when the issue of the paynent of severance packages under the
newl y negotiated Conductor Only Agreenent becanme known that M.
Sandyke contacted the Conpany to inquire and ultimately grieve
about hi s status. | am satisfied, on t he bal ance of
probabilities, that M. Sandyke did not report for work as the
Union alleges, and that the Company was correct in its treatnent
of himas a probationary enployee who declined to respond to a
recall to work, and was therefore subject to having to having his
record closed in conformity with article 29(e) of the collective
agreement .

For the foregoing reasons the grievance nust be di sm ssed.

16 Decenber 1994 (sgd.) M CHEL G PI CHER

ARBI TRATOR



