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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2571

Heard in Montreal, Wednesday, 11 January 1995

concerni ng

Canadi an Pacific Linmited

and

Br ot her hood of Mai ntenance of Way Enpl oyees

Dl SPUTE:

Claimfor overtinme paynent.

JO NT STATEMENT OF | SSUE

From March 15, 1993 to March 18, 1993 M. L. Mtchell, Wl der
For eman, worked at Branpton welding track. M. Mtchell's
desi gnat ed headquarters was Hanmi | ton, approximtely 40 niles,, or
65 kns, from his job site. Wile working at Branpton, M.
Mtchell was required by the Conpany to stay at a notel and was,
therefore, not able to start and end his regular tour of duty at
hi s desi gnated headquarters.

The Union contends that the Conpany has violated article 2.11
and 11 of WAge Agreenent # 4land 42.

The Union requests that the grievor be conpensated, at
overtinme rates, for all hours he was detained at the Conpany's
conveni ence. These hours are from 1530 hours to 0700 hours on
each of the three days the grievor was required to stay at the
not el .

The Company denies the Union's contentions and declines the
Uni on's request.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) D. MCKracken (SGD.) M G Midie

System Federati on General Chairnman Ceneral Manager, |FS

There appeared on behal f of the Conpany:

R J. Martel — Labour Relations Oficer, Toronto

AL G Melke- Supervisor, Engineering Miintenace, Toronto
Di vi si on

D. Botting - Roadmaster, Toronto Division

R M Andrews — Labour Relations O ficer, Vancouver

And on behal f of the Brotherhood:

D. Brown — Seni or Counsel, Otawa

J. J. Kruk - System Federation General Chairman, Otawa

D. McCracken— Federation General Chairman, Otawa

P. Davi dson — Counsel, Otawa

AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes that on Friday,
March 12, 1993 Roadnaster Doug Botting advi sed Wel der Foreman L
Mtchell and Welder J. Davies that they would be required to work
on the dianond at Mle 7.8 of the Oaen Sound Subdivision for a
period of several days commencing March 15, 1993. He told them
that they would be staying in hotel accommpdation in Branpton,
which is located sone forty mles fromtheir honme |ocation at
Ham | ton. The unchal | enged evidence of M. Botting is that the
gri evor made no protest about the assignnment, and did not request
the opportunity to commute fromhis home to the work |ocation
near Branpton. It appears that the work assignment was conpl eted
on March 18, 1993 without further incident.

On March 30, 1993 the grievor submitted an expense claim for



neals. Later, on April 3, 1993 he filed a grievance clainng
overtime paynent for all hours between 1530 hours and 0700 hours
on each of the days in question for which he was " det ai ned
for the Conmpany's conveni ence.”

The Brotherhood's claimis based on the alleged violation of
article 2.11 of the <collective agreement which provides as
fol |l ows:

2.11 Enmpl oyees' tinme will start an end at designated too
houses, outfit cars or shops. Were local conditions necessitate
it temporarily, other designated assenbly points may be
establ i shed by mutual agreenment between | ocal committees and the
appropriate representati ves of the Railway.

The Conpany asserts that article 2.11 has no application in
the circunstances of the case at hand. First incorporated into
the collective agreenent in 1929, the article has never been
grieved in the manner which is asserted in the instant case. The
Conpany subnits that persons occupying wel der positions, such as
M. Mtchell, have for many years been assigned away from their
home headquarters, as a necessary incident of their norma
duties, and that such assignnents have never been grieved. In the
Conmpany's submission that is because the parties did not
contenpl ate t he application of article 2.11 to such
ci rcumst ances.

The Brotherhood asserts a strict application of the |anguage
of article 2.11, nmaintaining that the grievor was effectively
ordered to a different "assenbly point" w thout nutual agreenent.

In the Arbitrator's view the case put forward by t he
Brot herhood is not conpelling. Firstly, the purpose of article
2.11 appears, on its face, to relate to giving clear definition
to the start and end of enployees' working days, for the purposes
of timekeeping. It does not speak directly to the circunstance of
enpl oyees who, like M. Mtchell, are regularly assigned to work
away from their headquarters, and have for many years, without
obj ection by the Brotherhood, been conpensated in the way M.
Mtchell was. It would appear well accepted, as evidenced by the
I ong standing practice of the parties, that article 2.11 does not
contenpl ate the circumstances in which the grievor was assigned.
For that reason it cannot be invoked to sustain M. Mtchell's
claim

The Arbitrator finds it unnecessary, however, to rest the
award solely on that basis. Even if it were accepted, for the
purposes of argunent, that the Conpany needed to obtain the
agreenent of the Brotherhood to establish Branpton, or any other
| ocation, as a tenporary designated assenbly point for M.
Mtchell, the case advanced by the Brotherhood would still fail.
It is common ground that M. Mtchell was hinself t he
Brot herhood's |ocal chairman at the tine of the -events giving
rise to the grievance. Any agreenent for the purposes of article
2.11 would have been negotiated with him As the evidence
di scl oses, however, he nmade no objection to the assignnent given,
and gave no indication to the Conpany that he was proceeding to
Branmpton wunder protest and would be clainng upwards of forty
hours in overtine. As noted above, there was no indication of any
such claim on his part until well after the conpletion of the
assi gnment .

If, in his capacity as local chairman, M. Mtchell objected
to the work assignnent and the related direction that he stay in



hotel accommodation in Branmpton, it was incunmbent wupon him to
bring that point of viewto the attention of the Conpany. 1In a
col l ective bargaining relationship both employer and union bear
some onus of candour, and cannot "lie in the bushes"” to enhance a
claim or position disclosed later to the prejudice of the other
party. (cf, CROA 1241, 1575 and 1833) At a minimum in the case
at hand, the Conpany was entitled to take M. Mtchell's apparent
acceptance of the assignnent, without protest, as reflecting his
agreenent with the assignnent, and the substitution of a
designated assenbly point in Branpton, even if the Brotherhood's
view with respect to the application of article 2.11 were to
obt ai n.

Finally, the suggestion of Counsel for the Brotherhood that
M. Mtchell had, in any event, no choice in the matter, as he
was instructed to proceed to Branmpton by M. Botting, 1is not
persuasive. It nmay be that he would, wultimtely, have been
required to proceed to Branpton. However, by putting the Conpany
on notice that, as local chairman, he did not agree wth the
assignment, and considered it to be a violation of article 2.11
of the collective agreenent, he would have given the enployer a
fair opportunity to contenplate its options and, assuming that

t he grievor's position had nerit, mnimze its liability.
However, in the circunstances, by accepting to take t he
assignment without any indication of protest, M. Mtchell nust

be taken to have effectively agreed to it, both as an enployee
and in his capacity as local chairman. In the circunstances, he
could not nerely remain silent and | og substantial volunmes of
conpensabl e overti nme unbeknownst to the enpl oyer.

For all of the foregoing reasons no violation of articles 2.11
or 11 as disclosed and the grievance nust be dism ssed.

13 January 1995
M CHEL G PI CHER
ARBI TRATOR




