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concerni ng
VI A Rail Canada Inc.

and

Br ot her hood of Loconptive Engi neers

ex parte

Di sput e:

Conpensati on to | oconoti ve engineers operating bet ween

W nni peg and Si oux Lookout, while deadheadi ng, pursuant to the
provi sions of collective agreenent 1.2.

And, the equalization of niles to 7th Seniority District
| oconpbtive engineers as a result of the 6th Seniority District
| oconptive engineers operating over recognized 7th Seniority
District territory between Sioux Lookout and Arnstrong.

Ex Parte Statement of |ssue

There are 252 rail mles, or 282 highway nmiles, as the case
may be, between W nni peg and Sioux Lookout. Since January 15,

1990, |oconotive engineers hone stationed in Wnnipeg have
oper at ed, and continue to operate, the trains over this
territory.

Due to the nature of the assignnents which were established,
t hese W nni peg | oconptive engineers are, when necessary,
deadheaded by highway to/from Sioux Lookout. The deadhead
provi sions of collective agreenent 1.2 between VIA Rail Inc. and

the Brotherhood of Loconotive Engi neers provides paynent on an
actual mle basis. Since January 15, 1990, the Corporation has
properly conpensated the |oconptive engineers either 252 niles
when deadheading by rail, or 282 when deadheadi ng by hi ghway, as
the case may be.

Duri ng a nmeeting on COctober 6, 1993, concerni ng t he
i mpl enentation of a ticketless train concept, the issue of
m | eage for deadhead trips between W nni peg and Si oux Lookout was
di scussed. The result of these discussions is that it was agreed
the Brotherhood could progress a grievance on this matter

beginning at Step 111 of the grievance procedure, and the
| oconotive engi neers would continue to subnmit time returns, when
deadheadi ng, even though a ticketless train concept was

i mpl enented. The Corporation agreed to conpensate |oconotive
engi neers for deadheading as in the past, and as based on the

information provided in the tine returns submtted, until the
gri evance was resol ved.
Shortly thereafter, the Corporation chose to no | onger

conpensate the | oconotive engi neers 282 miles when deadheadi ng by
hi ghway and w Il only conpensate the |oconptive engineers 252
rail mles.

Concerning the equalization of mles to the 7th Seniority
District |oconotive engineers, there are 139 mles between Sioux
Lookout and Arnmstrong (Al |l anwater Subdi vi si on) whi ch is
recogni zed as 7th Seniority District territory and over which the
operation of trains belongs to 7th Seniority District hone
stationed | oconotive engi neers.

Prior to January 15, 1990, 7th Seniority District |oconotive
engi neers home stationed at Sioux Lookout operated the trains



over this territory. As a result of operational changes effective
January 15, 1990, the |oconotive engineers at Sioux Lookout were
af forded the benefits of the Special Agreenent and Sioux Lookout
was cl osed as a home station.

Since January 15, 1990, 6th Seniority District |oconptive
engi neers hone stationed in Hornepayne operate over three (3)
subdi vi sions, including the Allanwater Subdivision between Sioux
Lookout and Arnstrong and which is 7th Seniority District
territory, to Sioux Lookout.

To equalize the loss of mles to 7th Seniority District
| oconotive engineers over the Allanwater Subdivision, it was
agreed the Corporation would conpensate the | oconotive engi neers
home stationed at Wnni peg and operating to Sioux Lookout, 139
mles each direction, on each and every trip, whether working or
deadheadi ng.

Ther ef or e, the Wnnipeg |oconptive engineers have been
conpensated 252 miles, plus an additional 139 mles (total 391
mles) or 282 niles plus an additional 139 mles (total 421
mles) if deadheaded by hi ghway, between Wnnipeg and Sioux
Lookout, since January 15, 1990.

Ef fective February 11, 1994, the Corporation chose to no
| onger equalize the 7th Seniority District |oconptive engineers
the 139 nmiles operated over their territory by the 6th Seniority
District |oconotive engi neers.

It is the Brotherhood's position that | oconptive engineers are
entitled to actual mles when deadheadi ng between W nni peg and
Si oux Lookout, either rail or highway as the case may be.

And the 7th Seniority District |oconotive engineers are
entitled to the equalization of mles worked by the 6th Seniority
District |oconmpotive engineers on the Allanwater Subdivision
bet ween Arnstrong and Si oux Lookout.

The Corporation does not agree with the Brotherhood.

for the Brotherhood:

(sgd.) W A Wight

General Chairman

There appeared on behalf of the Corporation:

K. Tayl or — Seni or Advisor and Negotiator, Mntrea

D. A Watson- Senior Labour Relations O ficer, Mntrea

And on behal f of the Brotherhood:

J. L. Shields — Counsel, Otawa

W A Wight- General Chairnman, Saskatoon

M Sinpson - Vice-General Chairnman, Saskatoon
R. Lussier — Vice-General Chairnman, Saskatoon

award of the Arbitrator

The Arbitrator is satisfied that the instant grievance is wel
founded. It is conmon ground that from January 15, 1990 The
Corporation followed a practice of conpensating | oconoti ve
engi neers when deadheadi ng, on the basis of highway niles or rai
mles, as the case might be. In other words, when deadheaded by
hi ghway to and from Si oux Lookout, W nni peg |oconotive engineers
were conpensated on the basis of highway mles. The Corporation
ceased its practice following a neeting in October of 1993
i nvol vi ng di scussions of the ticketless train concept. From that
time forward the Corporation proposed to pay for deadhead niles
on the reduced basis of rail mles only.

It is common ground that wunder the provisions of t he
collective agreenent |oconotive engineers are entitled to be



conpensated for deadheading on the basis of rail niles, or
hi ghway mniles, depending on the nethod of transportation. The
issue in the case at hand is whether those provisions, found in
article 67, do not apply by reason of sone other agreenment nade
between the parties arising out of the article J notice given to
the Brotherhood on October 11, 1989, and resulting in an
equal i zati on of mles formula applying to Wnnipeg based
| oconpti ve engi neers, the details of which are nore anply rel ated
in an ad hoc arbitration award between these parties dated
Decenber 9, 1994.

Upon a review of the material, and the content of that award,
the Arbitrator can find no evidence that there was ever any
under st andi ng or agreenent between the parties that |oconotive
engi neers deadheadi ng bet ween W nni peg and Si oux Lookout woul d be
paid other than in accordance with the terms of their collective
agreenent. |Indeed, that was the practice for a period of severa
years, as noted above. Wiile the Arbitrator appreciates that the
Corporation clains to have reached a different understanding with
the United Transportation Union, whose deadhead paynents appear
to be based on rail niles only, no evidence of any such
understanding or agreement can be found as it applies to the
Br ot her hood of Loconotive Engi neers. Indeed, as found in the ad
hoc award referred to above, there was no formal agreenent
execut ed between the Corporation and the | oconotive engineers in
respect of the equalization of miles fornula, although it was
found that the Corporation did make certain undertakings to the
| oconptive engineers in respect of equalization of mles which
resulted in a finding of estoppel. There is no evidence of any
agreenent between the parties to waive the provisions of article
67 of the collective agreenent in respect of the paynent of mles
for deadheadi ng. Moreover, even if it could be found, as the
Corporation asserts, that the Corporation effectively undertook
to provide to the Brotherhood the sane nileage equalization,
i ncludi ng deadheadi ng arrangenents, as it was providing to the
United Transportation Union, in the absence of an agreenent with
the Brotherhood of Loconotive Engineers that would anount to
little more than a unilateral departure fromthe ternms of the
collective agreement, w thout the agreenment or acqui escence of
the Brotherhood. In fact, no acqui escence can be found as the
Br ot her hood pronptly objected to the Corporation's change in the
nmet hod of payi ng deadhead miles comrencing in 1993.

In the result, the Arbitrator is satisfied that the grievance
nmust succeed. The Corporation did not obtain the agreenent of the
Br ot herhood for the paynment of deadhead niles on any basis than
other than is already established in the terns of article 67 of
t he collective agreement. The Arbitrator directs that al
| oconptive engineers affected be conpensated forthwith for any
wages or benefits |ost by reason of the nethod of paynent adopted
by the Corporation. Any remaining concerns which the Corporation
may have with respect to correcting what it may perceive as an
i mbal ance between | oconptive engi neers and other running trades
enpl oyees can, of course, be addressed in bargaining for the
renewal of the collective agreenment which is currently ongoing
bet ween the parties.
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