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Canadi an Railway O fice of Arbitration

Case No. 2581

Heard in Montreal, Tuesday, 14 February 1995

concerni ng

Canadi an Pacific Linmited

and

Br ot her hood of Mai ntenance of Way Enpl oyees

ex parte

Di sput e:

Enpl oyment security status of certain "B" nen affected by the
Basi ¢ Track Mechani zati on Force (BTMF) project.

Ex Parte Statenment of |ssue

In April of 1993, the Conpany introduced its BTMF project
through the nmediumof an article 8 notice. As a result of this
change, nunerous sections were abolished, new technology was
i ntroduced and nmany |ay-offs occurred. Sonme "B" nmen were naned in
the article 8 notice. However, sone other "B" nen were not so
naned. As a result of the inplenentation of the BTMF, nmany of
these "B" men were forced to displace junior enployees in other
| ocations or were laid-off. The Conpany refused to recognize

these enployees as enploynment security enployees wth all the
rights and obligations thereof.
The Brotherhood contends that: 1.) Al enployees possessing

nor e that eight vyears of cunulative conpensated service
regardl ess of whether they hold permanent or tenporary positions,
are entitled to enploynent security status; 2.) Al enployees
wi th enpl oynent security status who are affected by an article 8
notice are entitled to the benefits of the Job Security
Agreenment; 3.) The Conpany is in violation of articles 7 and 8 of
the Job Security Agreenent.

The Brotherhood requests that all "B" nmen with nore than 8
years of cumul ative conpensated service and who were adversely
affected by the inplenentation of the BTM- be declared to be

enpl oynment security enployees with all the benefits and
obl i gations provided thereby. The Brotherhood al so requests that
all such enployees be conpensated for all wages and benefits

| ost, and expenses incurred, as a result of this matter.

The Conpany deni es the Brotherhood's contentions and declines
its requests.

for the Brotherhood:

(sgd.)D. McCracken

Syst em Feder ati on General Chairman

There appeared on behal f of the Conpany:

R M Smith — Labour Relations Oficer, Mntrea

D. T. Cooke — Manager, Labour Rel ations, Montrea

G D. WIson- Counsel, Montrea

R. A. deMonti gnac— Manager, Benefits, Mntrea

P. C. Leyne - Engineer, Mintenace of Way and Devel opnment,
Mont r ea
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Assi stant Labour Relations Oficer, Mntrea

K. E. Webb - Manager, Labour Rel ations, Vancouver

R Wedel — Manager, Engi neer Mai ntenance, Cal gary

E. J. Matte — Supervisor, Mintenace of Way, Toronto

P. A Dolci — Supervisor, Payroll and Staff Records, Mntrea
And on behal f of the Brotherhood:



D. Brown — Seni or Counsel, Otawa

J. J. Kruk - System Federation Ceneral Chairman, Otawa

G D. Housch- Vice-President, Otawa

D. McCracken— Federation General Chairman, Otawa

G. Schnei der— System Federati on General Chairnman, W nnipeg

P. Davidson — Counsel, Otawa

G Beauregard — Local Chairman, Montrea

award of the Arbitrator

On the basis of the material before me, | am conpelled to

sustain the objection of the Conpany with respect to the
arbitrability of this grievance. It is not disputed that the
mandatory tinme linmts within the collective agreenment require the
filing of a grievance within a period of 28 days. The grievance
in the case at hand was filed on Novenber 29, 1993, alleging a
violation of the rights of trackmen "B" in relation to the
application of the Job Security Agreenent and their entitlenent
to enploynment security status.

The grievance relates to the inplenentation of the Basic Track
Mai nt enance Force (BTMF) reorgani zation. The Conmpany issued an
article 8 notice in respect of that initiative in April of 1993.
The changes were conclusively inplemented in different parts of
the system on August 16, Septenber 7 and 20, and COctober 3, 1993.
The Arbitrator is satisfied, on the balance of probabilities,
that the Brotherhood's officers were aware that the Conpany was
i mpl enenting the BTMF in a manner that did not accord enploynent
security or Job Security Agreenent protections to tracknen "B"
who, by definition, occupied tenporary positions. The uncontested
evidence before nme confirns that the Conpany's position was
articul ated on several levels. It was expressed at a neeting on
June 2, 1993 by then Manager, Labour Rel ations, Steve Sanosinsk
to four officers of the Brotherhood, including its Federation
General Chairman. The sane position was reiterated across the
country at a nunber of informational sessions, referred to as
"roadshows", at which Conpany officers explained the workings of
the BTMF reorganization in the presence of a nunber of |ocal and
general chairmen. Lastly, beginning June 28, 1993 a nunber of
joint comrmittee neetings were held across Canada, involving
general chairnmen and |local chairnen to inplement the bids and
assign enployee positions under the reorganization. During the
course of the process, during which any trackman "B" bids which
cane through the systemwere rejected, no dispute was raised on
the part of the Brotherhood in respect of the application of the
Job Security Agreenent, or of the enploynent security provisions
inrelation to those tenporary enpl oyees.

The Arbitrator is satisfied that the Brotherhood knew, or
reasonably should have known, at |east as early as August 16,
1993, and no later than October 4, 1993 that the Conpany was
refusing to accord enpl oynment security status to trackmen "B", or
to give them the benefits of the Job Security Agreenent in
pursuance of the article 8 notice. In the result, the grievance
filed on Novenber 29, 1993 nust be found to be out of tine, as it
was filed in excess of 28 days fromthe action which is the
subj ect of the grievance.

This is not a case which can be dealt with on the basis of an
ongoi ng or continuing breach or a fresh event which can be said
to renewthe time limts. In the case at hand the Arbitrator is
satisfied that the followi ng coments of Arbitrator Christie in



Re Canada Post Corp. and Canadi an Uni on of Postal Workers (1993),
35 L. A C. (4th) 300 are apposite:

In the contest of the principal grievance before me, C. U P.W
No. NO0O0-91-00001, it is not strictly necessary for ne to decide
whet her breaches by the enployer of arts. 11, 12 and 13 would
give rise to continuing grievances; breaches of the <collective
agreenent that could be grieved at any tine but renedial only for
the time limted by whichever paragraph of art. 9.09 applied.
However, because the matter was fully argued and considering what
I have to say in relation to the next prelimnary matter, | will
address the issue.

Br own & Beatty, Canadian Labour Arbitration, 3rd ed.
| oosel eaf, state in para: 2:3128:

Continuing violations consist of repetitive breaches of the
collective agreement rather than sinply a single or isolated
breach. They usually involve the non-paynent of noney, an illega
strike or benefit premuns, or the assignnment of work ... It has
been suggested that the correct test is the one developed in
contract |aw, nanely, that there nust be a recurring breach of
duty, not merely recurring danmmges. (Enmphasi s added
footnotes omtted.)

The enphasized words certainly suggest that the sort of
i ndi vi dual grievances, or properly defined group grievances, that
would be likely to flow fromthe enpl oyer policy that is grieved
here would be continuing grievances. On the other hand, the
requi renent that "there nust be a recurring breach of duty"
suggests the contrary conclusion. This test is drawn from the
award of arbitrator Getz in Re Province of British Colunbia and
B.C.N.U (1982), 5 L.A C (3d), quoting Corsky, Evidence and
Procedure in Canadi an Labour Arbitration (1981), in a case that
involved hiring the grievor into the wong salary step. The
| earned arbitrator stated at p. 415

The duty to assess Ms. WIlliam s experience was a single
duty, not a recurrent one. The enpl oyer was under no obligation
to make fresh assessnents of that experience fromtinme to tine at
periodic intervals. The decision that the enployer reached in the
di scharge of its duty to assess, if wong, no doubt has
conti nui ng consequences for her, in that each tinme she was paid a
sal ary based on that wong decision, she suffered harm But that
additional harm did not «constitute a fresh breach of the
enpl oyer's prom se. To describe this as a "continuing breach" is,
in my view, to deprive the concept of all neaning.

In Re Port Col bourne General Hospital and O N A (1986), 23
L.A.C. (3d) 32, cited by counsel for the union, at p. 328 the
majority of a board of arbitration chaired by Kevin Burkett
st at ed:

Al | egati ons concerning ... the inproper awarding of a
pronoti on C while they wmy have ongoing consequences,
constitute discrete non-continuing violations of the collective
agreement .

The key, in ny opinion, is this. Tine-limts are not put in

col l ective agreenents to suggest that where the tinme has expired
no wong has been done, which is why arbitrators always apply
themreluctantly. They are there to allow a party acting under a
collective agreenment, usually the enployer, to know where it
stands after the |lapse of the agreed tine; until it takes a fresh
step, wth respect to which it nust once again consider the



consequences.

In the case before nme the time-limts in the «collective
agreenent do not nean that the enployer could adopt the policy
here in issue, wait 25 days and then adm nister the collective
agreenent in accordance with that policy free of any possibility
of challenge through the grievance procedure. What they do nean
is that the enployer can rely on the fact that if there is no
grievance within 25 days after it has nmade a particular pronotion
or work assignnment based on the policy that action, and the
consequences that flow automatically fromit, cannot be grieved.
However, the next such action based on the policy may be grieved
and, of course, under this collective agreement there can be a
policy grievance at any time.

In the case at hand the Conpany made its position known, and
i mpl enented its decision in a nmanner which permanently i npacted
enpl oyees in the bargaining unit commenci ng August 16, through
October 4, 1993. The Conpany's actions were conplete by the fina
date, and went ungrieved by the Brotherhood for a period
substantially in excess of the 28 day time limt for filing a
grievance. This is not, therefore, a mtter in which the
Br ot herhood can cl ai m ongoing or fresh violations of the rights
of the enployees who are the subject of its policy grievance as
occurred in CROA 2145.

Finally, the Arbitrator cannot find that article 19.4 changes
the nerits of the dispute. It provides as follows:

19.4 The settlenment of a grievance shall not wunder any
circunstances involve retroactive pay beyond a period of 60
cal endar days prior to the date such grievance was subnitted to
the i medi ate supervisory officer in accordance with Cl ause 18. 6.

The Brotherhood subnmits that the foregoing provision reflects
an understanding of the parties that grievances can be filed

beyond the 28 day period provided in article 28.6. | cannot
agree. The provision is intended solely to provide a linmtation
of liability, which would apply in the event of a tinely

grievance being found to be meritorious. Article 19.4 would
address the circunstance where a violation of the provision of
the coll ective agreenent has gone on for a considerabl e period of
time, perhaps years, before it is discovered and grieved by the
Br ot herhood. Wile the Brotherhood nust file the grievance within
28 days of its beconmng aware of the breach, its ability to
successfully claimretroactive pay is |linmted, by agreenent, to
the period of sixty calendar days prior to the date the grievance
is filed. So wunderstood, article 19.4 cannot be construed as

qualifying or amending the mandatory tine |inmits provided in
article 18.6 of the collective agreement.
For all of the foregoing reasons the Arbitrator is conpelled

to conclude firstly, that the Brotherhood' s officers were aware
of the actions of the Conpany in respect of the rights of
tracknmen "B" at a tine substantially in advance of 28 days prior
to Novenmber 29, 1993. In the alternative, if it were necessary to
so conclude, | would ground the sanme conclusion on the basis that
they then reasonably should have been so aware, and that their
acqui escence would, at a mininmum constitute a waiver of any
contrary position. For all of these reasons the grievance nust be
found to be untinely, It is, therefore, not arbitrable and nust
be di smi ssed.
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