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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2585

Heard in Montreal, Tuesday, 14 February 1995

concerni ng

Canadi an National Railway Conpany

and

Br ot her hood of Mai ntenance of Way Enpl oyees

Dl SPUTE:

The Company's decision to award Track Maintainer/Truck Driver
positions on boomtrucks in Western Canada in accordance with the
provi sions of article 15.3 of collective agreenent 10. 1.

JO NT STATEMENT OF | SSUE

The Brotherhood contends that in 1989, when the Conpany
i ntroduced the Track Force Mechani zation project, it negotiated a
new classification of Track Maintainer/Truck Driver (boom
trucks). The position was awarded based on Trackman/ Track
Mai ntai ner's seniority to the senior enployee from supplenenta
agreenent 10.8 who bid the assignment and the applicant was
trained for the position.

On March 16, 1994, by virtue of another article 8 notice
i ssued pursuant to the provisions of the Enploynent Security and
I ncone Maintenance Agreenent, the Conpany initiated another
reorgani zation in its engineering forces. In the process, all the
positions of Track Maintainer/Truck Driver (boom trucks) in
West ern Canada were abolished and readverti sed.

The Brotherhood maintains that, as was the case in 1989, these
positions should be awarded to the senior enployees fromthe 10.8
suppl enent al agreenent based on their Trackman/ Track Maintainer's
seniority and the Conpany is required to train them if they are
not qualified, to operate the boomtrucks. The Union clains that
the Conpany is under an obligation to proceed accordingly as a
result of the nenorandum of agreenent signed in 1989, which
introduced the new classification of Track Mintainer/Truck
Driver. The Union refers to articles 2 and 4. A) of that docunent.
These articles read as follows:

2. Article 2 of agreenment 10.8 will be anended to include the
foll owi ng note to paragraph 2.6:

NOTE: The Track Maintainer/ Truck Driver Classification wll
not be considered as included in the line of promotion for
enpl oyees in the Track Departnment. Bulletined positions of Track

Mai nt ai ner/ Truck Driver wll be awarded in accordance wth
article 15.3 of agreenent 10.1 on the basis of Trackman/ Track
Mai nt ai ner seniority. Track Mintainer/Truck Drivers will retain

and exercise their rights to pronotion as contenplated in
articles 25. to 2.9 inclusive of agreenent 10.8.

4. A Training and licensing for the operation of Boom Trucks
and Frog Trucks will be provided to the Successful Applicant.

The Conpany's position is: The jobs were properly awarded in
accordance with the provisions of article 15.3 of agreenent 10.1.
If the Conpany were to proceed as the Brotherhood contends, then
it would be clearly violating article 15.3.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) G Schnei der (SGD.) M M Boyle

System Federation General Chairman for: Assistant Vice-
Presi dent, Labour Rel ations



There appeared on behal f of the Conpany:

N. Di onne — Manager, Labour Rel ations, Mntrea
M Hughes — Labour Relations O ficer, Mntrea
D. C. St-Cyr— Manager, Labour Rel ations, Mntrea
R. Roper — Seni or Engineering O ficer, Saskatoon

And on behal f of the Brotherhood:

P. Davi dson — Counsel, Otawa

G. Schnei der— System Federati on General Chairnman, W nnipeg

D. Brown — Seni or Counsel, Otawa

AWARD OF THE ARBI TRATOR

The issue in the <case at hand is whether the agreenment in
rel ation to the Track Force Mechanization Project (TFM,
negoti ated between the parties in 1989, is still in effect and
overrides the provisions of the collective agreenent, as well as
the nore recent agreenent negoti ated between the Conpany and the
Brotherhood in 1994 in relation to the inplenentation of the EFR
project on Western Lines. The Brotherhood submits that in Wstern
Canada the 1989 agreenent continues to operate, and that boom
truck assignnments are to be given to enployees from the 10.8
suppl enental agreenent based on their trackman/track rmaintainer
seniority, wth training to be provided, if necessary. The
Conpany submits, on the other hand, that the parties intended the
1989 agreenent to be finite, and operate solely for the purposes
of the inplenmentation of the TFM project. Further, it argues that
by reason of a nationally negotiated agreenent, signed by the
System Federati on General Chairman for Western Lines, the parties
agreed in witing that all positions made avail abl e under the EFR
agreenent be awarded in seniority order to qualified enployees.

Upon a review of the material filed the Arbitrator is
conpelled to conclude that the position advanced by the Conpany
is the nore persuasive. Firstly, the nenorandum of agreenent
negotiated in relation to the TFM states in its preanble that it
is an agreenent "... pertaining to the inplenentation of the
Track Force Mechani zation Project." (enphasis added). On the face
of that |anguage, the nenorandum of agreenent was negotiated with
a view to dealing with problens and concerns particular to the
i ntroduction and inplenmentation of the TFM Part of the track
mechani zati on project ivolved the introduction of the boom truck,
and the estbalishing of a new position of Track Mintainer/Truck
Driver, wth a corrersponding hourly rate of pay. To develop a
cadre of qualified staff the parties agreed, in part, that
bul l eti ned positions of track maintainer/truck driver were to be
awarded in accordance with article 15.3 of collective agreenent
10.1 "... on the basis of trackman/track maintainer seniority."
It was further agreed that training and |l|icensing for the
operation of boomtrucks would be provided by the Conpany to the
successful applicants. It does not appear disputed that by the
operation of that agreenent a substantial nunber of enployees in
West ern Canada have gradual |y beconme trained and qualified in the
position of track nmintainer/truck driver.

The Brotherhood subnits, in part, that the 1989 agreenent does
not, on its face, contain any provision for its termor expiry.
However, that does not necessarily nean that it continues
unnodi fied in perpetuity. The issue raised in the case at hand is
whet her the subsequent agreenent negotiated in 1994, in relation
to the EFR project, expressly or inplicitly qualifies or anends
the earlier TFM nenorandum of agreenent, as it would apply 1in



West ern Canada

As part of the EFR process, all positions of track
mai ntai ner/truck driver in Western Canada were abolished. They
were advertised and filled in accordance with an agreenent signed
by the parties, including the System Federati on General Chairnman
for Western Lines, on April 29, 1994. That agreenent deals, in
substantial part, with the bulletining and filling of positions
in the wake of the EFR project. It provides, in part, as foll ows:

1d) Positions advertised in the above-nentioned EFR-1
Special Bulletins wll be awarded to affected enployees, in
seniority order, who are qualified and presently working under
the supplenental agreements under which the bulletin was posted
or as otherwi se indicated in this agreenment.

NOTE: Thi s provision does not apply to the Permanent Machine
Operators presently working under suppl enental agreement 10.8 on
the Prairie Region.

At the hearing the Brotherhood' s System Federation Genera
Chairman for Western Lines stated that if he had been aware that
the reference to enployees "who are qualified*" wthin the
foregoi ng paragraph would not involve an exception for filling
track mai ntai ner/truck driver positions on the basi s of
trackman/track maintainer seniority in accordance with the 1989
TFM agreenent, he woul d have negotiated a specific exception to
that effect for the purposes of the 1994 agreenent. Wile that
may be true as regards his own thoughts or reservations, the fact
remai ns that the Brotherhood did agree, without qualification, to
the cl ear | anguage contai ned in paragraph 1d) of the agreenent of
April 29, 1994, whereby jobs are to be awarded the "qualified"
seni or enpl oyees.

Significantly, the parties also nade a specific provision, as
reflected in the NOTE to paragraph 1d), excluding from its
operation permanent machi ne operators on the Prairie Region. It
is difficult to square that provision with the suggestion that
the parties did not turn their mnds to the special circunstances
on Western Lines. Wth respect, in the Arbitrator's view the
Br ot herhood knew, or reasonably should have known, that the
| anguage which it negotiated in respect of the bulletining and
filling of positions under the EFR in 1994 woul d be governed by
the terns of the agreement of April 29, 1994, save as specific
exceptions mght appear within that docunent. As the Brotherhood
nmust appreciate, it is not open to one party, after the fact, to
state that a docunent that is unanbiguous on its face nust be
taken to have sonme other neaning sinply because a different
provi sion mght have been negotiated had that party turned its
mnd to the possible consequences of the | anguage bei ng adopt ed.
Wrds wused in an agreenent signed by the parties to a collective
bargaining relationship are to be given their obvious neaning,
absent qualification wthin the text of the docunent, or the
operation of sone other principle, such as estoppel, which does
not arise in the case at hand.

For all of the foregoing reasons the Arbitrator is satisfied
that the 1989 TFM agreenent, as it relates to the filling of
track maintainer/truck driver positions cannot be said to
override or qualify the nore recent agreenent negotiated by the
parties for the EFR on April 24, 1994. That document governs the
bulletining and filling of positions in Western Canada, and is
qualified only by the NOTE in respect of permanent rmachine



operator positions on the Prairie Region. It nmust be taken as
mut ual |y i nt ended to govern the filling of t he track
mai ntai ner/truck driver positions on the basis of qualified
enpl oyees, presently working under the supplenental agreenments
under which the bulletin was posted, in seniority order. For
these reasons the grievance nust be dism ssed.

17 February 1995
M CHEL G PI CHER
ARBI TRATOR




