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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2587

Heard in Montreal, Wednesday, 15 February 1995

concerni ng

CanPar

and

Transportati on Communi cati ons Uni on

Dl SPUTE:

Claim of Douglas W Thonpson, Peterborough Term nal, that the
starting tinme of his assigned position was inproperly altered
wi t hout being cancelled or re-bulletined.

JO NT STATEMENT OF | SSUE

D.W Thonpson was awarded a position of driver representative
with an 8:00 a.m starting tine.

This position has been changed five (5) tines in the six (6)
months preceding this grievance and has resulted in junior
enpl oyees obtaining and/or remaining at an 8:00 a.m start, while
M. Thonpson's position is nowa 9:00 a.m start.

The Union contends this to be a violation of the agreement as
the contenplation of the agreenent is that a position may be
noved by a total of one (1) hour. In the instant case the
cumul ative total of the noves has been five (5) hours.

The Union further contends the Conpany has abrogated M.
Thonpson's seniority rights by having noved junior enployees to
the earlier start tine of 8:00 a.m, and/or having their start
time |left unchanged.

The Union's request is that M. Thonpson be returned to his
8:00 a.m position, or in the alternative that all positions
moved by nore than one (1) hours be abolished and reposted in
accordance with the agreenent.

The Union further requests that M. Thonpson be paid one (1)
hour at the premum rate for every day a junior enployee(s)
started at 8:00 a.m wuntil such tine as M. Thonpson is returned
to his 8:00 a.m position, or the aforenentioned positions are
abol i shed and repost ed.

The Conpany deni es the Union's request.

FOR THE UNI ON: FOR THE COMPANY

(SGD.) D. J. Dunster (SGD.) P. D. MaclLeod

Executive Vice-President - Trucking Director, Linehaul &
Safety

There appeared on behal f of the Conpany:

M D. Fail es— Counsel, Toronto

P. D. MaclLeod — Director, Linehaul & Safety, Toronto
And on behal f of the Union:

P. Sadi k — Counsel, Toronto

D. J. Dunster — Executive Vice-President, Otawa

J. J. Boyce — National President, Otawa

AWARD OF THE ARBI TRATOR

It is conmmon ground that the bulletined start tine of the
grievor's position in the Peterborough Termnal is 800 am It
is also not disputed that on a nunmber of occasions the start tine
of his assignnment was changed, and that in all instances the
start tinmes remained within one hour of 8:00 a.m For exanple, in
October of 1993 the start tine was noved to 7:45 a.m. It was
returned to 8:00 a.m in December of 1993 and again moved to 9:00



a.m in My of 1994.

The issue at hand is the application of article 5.2.12 in the
ci rcunst ances disclosed. That article provides as follows:

5.1.12 When the hours of a permanent position are changed and
effect the starting or ending time by nore than one hour and/or
the assigned rest days are altered, the position wll be
rebulletined pronptly, but only to the Local Seniority G oup
concer ned.

The Union subnmits, in part, that the novenent of the grievor's
start time between the span of 7:45 am to 9:00 a.m, even
t hough it was acconplished in increnents between October of 1993
and May of 1994, represents a change in the hours his pernmanent
position by nore than one hour. It argues that that requires the
rebulletining of his job, in accordance of article 5.2.12. The
Union also subnits that novement in any direction on the clock
can cunulatively be added so as to exceed one hour, as for
exanple by nmoving the start time back thirty-five mnutes, and
thereafter restoring it to its original start time. The Union
also submits that the Company's actions in its application of
article 5.2.12 are in derogation of the grievor's seniority
rights, stressing that bulletined jobs, including the grievor's,
are bid by seniority, largely based on their start tinme. In the
Union's subm ssion the fact that enpl oyees junior to the grievor
found thensel ves working jobs with nore desirable start tines of
8:00 a.m, while M. Thonpson was conpelled to cormence work at
9:00 a.m, 1is in violation of the intention which wunderlies
article 5.1.12. In support of its position the Union relies on
the decision of this Ofice in CROA 253.

In the Arbitrator's view that case does give sone guidance to
the resolution of the case at hand. The collective agreement
there in question, between Canadi an Pacific Express Conpany and
the instant Union, wunder its previous nane [Brotherhood of
Rai |l way, Airline and Steanship C erks, Freight Handl ers, Express
and Station Enployees] contained article 7.2 in respect of the
bulletining of positions, clause (q) of which provided as
foll ows:

7.2(q) Wen the regular hours of a permanent position are
changed and affect the starting or ending tine by nore than one
hour and 30 minutes and/or assigned rest days are altered the
position wll be re-bulletined pronptly, but only to the |oca
seniority group concerned.

In that case the Union grieved the treatnent of an bico
Termnal driver whose starting tinme was altered from6:00 a.m,
as bulletined, to 8:30 a.m, through a nunmber of increnenta
steps over a period of years. The Conpany there argued that the
phrase "the regular hours of a permanent position" did not refer
to the original bulletined hours, but rather to the regular hours
currently in effect at the tine any change is inplenented.
Arbitrator Watherill rejected that approach, comrenting, in
part, as foll ows:

In ny view, this is not a reasonable interpretation of article
7.2 of the collective agreenent. That article is clearly
intended to provide sonme sort of protection to the enployee who
has bid on a job with a particular starting and ending tine.
Maj or changes in those times could drastically affect the
character of the enploynment, and the desirability of the job. It
would be contrary to the obvious purpose of the provision to



allow the company, by a series of changes of tinmes of |less than
one hour and thirty mnutes, to change the schedule without
posting the job, where they could not have done so in one change
of hours. It seens clear to ne that the bulletined hours
constitute the hours of the job, and that these may be changed by
as nmuch as one hour and thirty mnutes w thout posting, but where
the hours are changed in excess of that |imt, a further posting
i s necessary. .

The Arbitrator agrees with Counsel for the Conpany that the
foregoing reflects a determination that reference is to be had to
the original bulletined start tine for the purposes of the
provision being considered in CROA 253, that the enployer s
prohi bited from noving an enpl oyee's start time by nore than one
and one-half hours fromthat original bulletined tine, and that
that is so whether the change occurs in one step or in severa
i ncrenents. On the other hand, any changes which result in the
enpl oyee comencing work within a one and one-half hour's range
of the original bulletined tine falls within the pernissible
limts of the article, and does not require the rebulletining of
the position.

The first issue to be resolved is whether a simlar
interpretation applies in the case at hand. As can be discerned
from the foregoing, the Union is effectively arguing before ne
the position which the Conpany asserted unsuccessfully before M.
Weatherill in CROA 253. It argues that the yardstick is not to be
based on the bulletined start tine, but on any actual start tine
assigned to the enployee, and any subsequent changes from that
position. On that basis, the accumulated swing in start time from
7:45 a.m to 9:00 a.m would, in the Union's submnm ssion, trigger
the rebulletining of a position within the neaning of article
5.1.12.

There can be no doubt that article 7.2(q), considered in CROA
253, and article 5.2.12 of the collective agreenent in the case
at hand have a common genesis. There are only two differences
which appear in the wording of the provision in the instant
agreenent: firstly the time |linmtation for changes is reduced to
one hour, rather than one and one-half hours; secondly, article
5.2.12 nmakes reference to "... the hours of a pernmanent
position” rather than " the regular hours of a permanent

position".
In the Arbitrator's viewthe approach taken by Arbitrator
Weat herill has much to comend it, to the extent that there is a

stable and objective bench mark in respect of the hours of any
per manent position. That bench mark is the hours established in
the original bulletin creating the position. Can it be concl uded
that the parties to this collective agreenment intended any
different result by referring to the hours of a pernmanent
position rather than to the "regular” hours of a permanent
position? I think not. It is reasonable, | think, to presune that
the parties intended a clear point of reference, rather than a
sliding scale, in the interpretation and application of article
5.2.12. Bearing in mnd that different enployees can occupy a
given position over time, on relief or otherwise, the |logistics
of keeping track of the base point for calculating the hours of a
per manent position, when they change fromtinme to tinme, perhaps
wi t hout any clear recording of such changes, suggests that the
parties had a different intention. Absent any |anguage in the



collective agreenent to the contrary, the Arbitrator is persuaded
that by reference to the hours of a permanent position the
parties intended to nean the hours reflected in the bulletin
descri bi ng that permanent position

When article 5.2.12 is so understood, a balance is struck. The
Conpany retains the discretion to change the hours of work by up
to one hour on either side of the bulletined start time, while
the enployee is left with the protection of knowing that his or
her start tinme will never be nore than one hour away from the
original bulletined tine. The Arbitrator can find no conpelling
reason to conclude that the parties intended article 5.2.12 to
have any substantially different mnmeaning than the simlar
provi sion considered in CROA 253. It would, of course, have been
open to the parties to express the protection in ternms of any
change in the hours of an "enployee" holding a pernanent
position. They did not do so, however, and retained the focus on
the hours of the position, rather than the hours of the enployee.
In the result, | amsatisfied that the interpretation advanced by
the Company is correct, and that no violation of article 5.2.12
is disclosed in the case at hand.

17 February 1995
M CHEL G PI CHER
ARBI TRATOR




