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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2590
Heard in Montreal, Tuesday, 14 March 1995
concerni ng
VI A Rail Canada Inc.

and

Nat i onal Aut onpbil e, Aerospace and Agricultural |nplenent
Wor kers Uni on of Canada [ CAW CANADA]

Dl SPUTE:

A policy grievance concerning the Corporation's application of
cal ling procedures for enployees on enploynment security status.

JO NT STATEMENT OF | SSUE

Following the train service reductions of January 15, 1990,
the Corporation inplenented calling procedures for enpl oyees on
enpl oynment security status. The Corporation revised t hese
procedures effective July 1, 1990.

The Union grieved and that grievance proceeded to arbitration
The case was heard at the CROA on Novenber 14, 1990 and again on
February 13, 1991. On February 15, 1991, the decision in CROA
Case no. 2074 was issued. That award found that "... the calling
procedures ... are not in violation of the collective agreenent."”

The Corporation continued to apply the calling procedures in
accordance with the decision in CROA Case No. 2074.

On February 14, 1992, the CROA issued its decision for Case
No. 2215, where it was found that the Corporation had violated
t he collective agreement when it renoved L. Leblanc from
enpl oyment security status after she refused a recall to work
under the calling procedures.

On March 31, 1992, F. Bisson filed a policy grievance at Step
one of the grievance procedure, on behalf of all enployees who
had |ost their enploynment security status from January 15, 1990
until February 14, 1992.

The Union contends that the Arbitrator's decision in CROA 2215
overrides his decision in CROA 2074 as a result of t he
Suppl emrentary Award to CROA 2215.

The Uni on requests that all enployees who | ost their
enpl oyment security status under the sanme or simlar
circunstances as the grievor in CROA 2215, between the period of
January 15, 1990 wuntil February 14, 1992, be reinstated to
enpl oynent security retroactively and be paid any wages and/or
benefits lost, and returned to their hone termninals in accordance
with the Special Agreenent, if they rel ocated.

The Corporation declined the grievance at all steps of the
grievance procedure as it was untinmely. The Corporation contests
the arbitrability of this dispute.

FOR THE UNI ON: FOR THE Cor porati on:

(SGD.) A S. Wepruk (SGD.) D. S. Fisher

Nat i onal Coor di nat or for: Departnent Director, Labour
Rel ati ons and Human resources Services

There appeared on behalf of the Corporation:

D. S. Fisher— Senior Advisor and Negotiator, Labour Rel ations,
Mont r ea

C. Pol | ock — Senior Labour Relations Oficer, Labour
Rel ati ons, Montreal

And on behal f of the Union:



A. S. Wepruk— National Coordinator, Montrea

AWARD OF THE ARBI TRATOR

There is sone validity to the position advanced by the Union
that CROA 2215 tended to override the decision previously
rendered in CROA 2074. In the Arbitrator's view, however, that
concl usion does not change the nutual rights and obligations of
the parties under their collective agreenents with respect to the
timeliness of grievances.

In the Arbitrator's viewit is worth recalling a portion of
the analysis made by this Ofice in CROA 2215, whereby it was
found that the grievance filed by Ms. Leblanc nust be all owed.
The Arbitrator conmented, in part, as follows:

"The analysis and conclusions drawn in this grievance differ
from those found by this Ofice in CROA 2074 which also dealt
with <calling procedures. In that case, however, the docunentary
evi dence, which has been reexanined in detail, did not include
either the Iletter to the Brotherhood from the Corporation's
Manager of Labour Rel ations of Decenmber 19, 1989, or the Decenber
15, 1989 conmmunication to the Brotherhood. Those docunents,
coupled with the oral testinony heard in these proceedings,
conpel the Arbitrator to adopt a different conclusion as regards
the merits of M. LeBlanc’s claim to a violation of the
collective agreement and the understandi ng between the parties
with respect to her calling obligations to preserve her
enpl oynent security. In coning to that conclusion | am persuaded
by the letter of the Manager of Labour Relations which, on its

very face, describes the procedure for filling bulletined
positions *“ in accordance with the Menorandum of Agreenent
.. It should be stressed in that in so finding | make no

adverse conclusion wth respect to the good faith of the
Corporation or its officers who, it is agreed, faced a process of
some conplexity and uncertainty at a tinme when the Corporation
was forced to alternate the individuals responsible for the
negoti ati on and i npl enentati on of the Special Agreenent.

"The evidence before the Arbitrator establishes that at the
critical time, when the enployees were required to nmake their
sel ection wunder the Special GCeneral Bid to protect their
enpl oynment as of January 15, 1990, the Corporation represented to
them and to the Brotherhood’ s officers, that they would not be
conpelled to nove fromone region to another to fill vacancies
arising after January 10, 1990, unless such a vacancy remi ned
unfilled follow ng the normal bidding process and the depletion
of the regional enploynent security list. That representati on was
clearly nmade in such a way as to be relied upon by the
Brot herhood representatives in advising their nmenbers, and by
enpl oyees in the position of Ms. Leblanc seeking to protect
thenmsel ves in the Special Bid. In the Arbitrator’s viewit would
be inequitable for the Corporation to later resile from its
undertaking which, as | have found, was part of its agreenent
with the Brotherhood. It would plainly be a violation of the
Col | ective Agreenent and the Special Agreenent as agreed between
the parties. On that basis the grievance of Ms. Leblanc, filed in
a tinmely manner, must succeed on its nmerits. (enphasis added)"

As can be seen fromthe foregoing, an essential aspect of the
cl ai m brought on behal f of Ms. Leblanc in CROA 2215, acknow edged
in the award, is that her grievance was filed and processed in a
ti mely manner.



It is comon ground that the claims which are the subject of
this award were filed in the formof a policy grievance on March
31, 1992. On its face, that grievance relates to the treatnent of
enpl oyees in respect of their enploynment security status during
the period between January 15, 1990 and February 14, 1992. The
following provisions of Collective Agreenent No. 1 are pertinent
to the issue in dispute:

"24.5 Any conplaint raised by an enployee concerning the
interpretation , application or alleged violation of this
Agreenment shall be dealt with in the followi ng manner; this shal
also apply to an enpl oyee who believes that he has been unjustly
dealt with.

"Step 1Wthin 21 calendar days from cause of grievance, the
enpl oyee and/or the Local Chairperson, or his aut hori zed
committeenman, nust present the grievance in witing to the

i medi ate Supervisor who will give a decision within 21 cal endar
days of receipt of grievance.
"24.8 Wher e any grievance is not progressed by t he

Brot herhood within the prescribed tine limts, the grievance wll
be considered to have been dropped. When the appropriate officer
of the Corporation fails to render a decision with respect to a
claim or unpaid wages within the prescribed time limts, the
claim wll be paid, but this wll not constitute an
interpretation of the collective agreenent.

"Where a decision with respect to a grievance other than one
based on a claim for unpaid wages is not rendered by the
appropriate officer of the Corporation with the prescribed tine
limts, it wll be processed to the next step in the Gievance
Procedure. (enphasis added) "

This Ofice is wthout jurisdiction to alter or amend the
provi sions of the collective agreenent. Consequently, nothing in
CROA 2074 or CROA 2215 should be taken as having relieved
enpl oyees, and their Union, of the obligation to process
grievances in a tinely fashion. It was at all tinmes open to any
enpl oyee to take the position that he or she was denied proper
treatment under the provisions governing enploynent security,
notwi thstanding the result in CROA 2074, and to progress such a
claim for adjudication on its own nerits, as indeed was done in
the case of M. Leblanc. Clainms, such as the claim of M.
Leblanc, filed in a tinely fashion, were obviously entitled to
succeed on their nmerits for the reasons touched wupon in CROA
2215. However, the Corporation retains the right to insist upon
the timely filing and progressing of grievances as mandatorilly
provided within the terns of article 24 of the <collective
agreement .

Based on the foregoing principles, the Arbitrator is satisfied
that the grievance at hand is not tinely, and therefore is not
arbitrable. 1 am conpelled to accept the subm ssion of the
Corporation that the clainms made on behalf of all of the
enpl oyees who are the subject of the policy grievance are, at
best, 24 days in excess of the tine limts permtted by article
24.5 of the <collective agreenent. It is well settled that
enpl oyees who follow a certain interpretation or view of the
operation of a collective agreenent cannot, by reason of a
subsequent arbitration awar d whi ch adopt s a di fferent
interpretation, avoid the fundanental requirements of tineliness
established within the terms of the collective agreement for the



purposes of their own clains. That principle was reflected in
CROA 1571 where the followi ng comrents appear in response to an
argunent by the Union that the time Ilimts governing the
grievances of enployees should be taken to have commenced with
the issuing of an arbitration award in which a particular
enpl oyee' s cl ai mwas successf ul

"The Arbitrator has sonme difficulty with that subm ssion. It
is plainly for the enployees and their Union to be vigilant to
ensure that their rights under the Collective Agreenent are not
violated. The time limts established within the grievance
procedure are clearly i nt ended to pr onot e t he early
identification clainms adverse to the Conpany and to mininize the
hardship of dealing wth stale clainms, or liability extending
into an indefinite past.

“In the instant case Conductor Rector exercised the care and
vigilance necessary to protect his rights. The fact that other
enployees initially went along with the Conpany's erroneous
interpretation does not shelter themfromthe application of the
time limts clearly established within the Collective Agreenent.
Nor can the Arbitrator accept the Union's subm ssion that the
denial of the second clains refiled by the enpl oyees constitutes
a fresh violation of the Collective Agreenent from which the tinme
limts are newly to be conputed. Plainly the cause of the
enpl oyees' grievances arose when their initial clains were paid
in a nmanner inconsistent with the provisions of the Collective
Agr eenent . If the position asserted by the Union were correct
there would be Ilittle finality to clains under the Collective
Agreenment. That is plainly not what the parties intended.

"For these reasons the grievances nust be di sm ssed."”

Any enployee who during the period of time covered by the
policy grievance clainmed that he or she was treated in violation
of the terns of the enploynent security provisions by reason of
the Corporation's calling procedures was entitled to file and
pursue a grievance, in a tinely manner. What the Union seeks to
do in the instant case is to effectively create a new tinetable
for grievances, purportedly based on the decision in CROA 2215.
For the reasons touched upon above, neither that award nor CROA
2074 can be taken to have altered or anended the nmandatory
requi rements of the collective agreenent with respect to the
tinmely filing and progressing of grievances. As the clains which
are the subject of the policy grievance were not filed within 21
days of the cause of the grievance, as contenplated by article
24.5 of the collective agreenent, or were not progressed wthin
the prescribed tinme linmts, as contenplated by article 24.8, they
must be considered to have been dropped, and therefore not
arbitrable.

For the foregoing reasons the grievance nust be di sm ssed.

17 March 1995
M CHEL G. PI CHER
ARBI TRATOR




