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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2591
Heard in Montreal, Tuesday, 14 March 1995
concerni ng
Canadi an National Railway Conpany

and

Nat i onal Aut onpbil e, Aerospace and Agricultural |nplenent
Wor kers Uni on of Canada [ CAW CANADA]

Dl SPUTE:

The Brotherhood's claimsubmtted on behalf of J.R Evong,
Checker, Port of Halifax, who was deni ed mai ntenance of basic
rates protection, 1in accordance with the provisions of the
Enmpl oyment  Security and I ncome Maintenance Plan dated June 18,
1985, as a result of four enployees exercising their maxinmm
seniority from Agreenent 5.1 to Agreenent 5.62.

JO NT STATEMENT OF | SSUE

On May 31, 1991, the Conpany and the Brotherhood signed an
agreenent dovetailing the seniority of four enployees who
transferred form Agreenent 5.1 into Agreement 5.62, as a result
of their permanent positions being abolished through an article 8
noti ce.

Further to the dovetailing, M. J.R Evong submitted a claim
for maintenance of basic rate protection fromJanuary 1 to June
7, 1991 inclusive.

The Brotherhood contends that since M. Evong was afforded
mai nt enance of basic rate protection prior to the four enployees
exercising their seniority into Agreenent 5.62, the Conpany
cannot now alter M. Evong's nmmintenance of basic rate
protection. The Brotherhood further maintains that by virtue of
the fact that the sane enpl oyees were affected by an article 8
notice, it can be held that these enpl oyees had an effect on M.
Evong' s mai ntenance of basic rate protection.

The Conmpany takes the position that M. Evong was never
eligible for maintenance of basic rate protection and that
i ncunbency paynents were nmade erroneously to M. Evong in the
past. The Conpany generally disagrees with the contentions of the
Br ot her hood.

FOR THE UNI ON: FOR THE Conpany:

(SGD.) T. N Stol(SG.) M M Boyle

Nati onal Vice-President, CBRT&GWN or: Assistant Vice-President,
Labour Rel ations

There appeared on behal f of the Conpany:

O. Lavoie — System Labour Rel ations O ficer, Mntrea

W Agnhew — Regi onal Manager, Labour Rel ations, Moncton

And on behal f of the Union:

G T. Murray— National Representative, Moncton

AWARD OF THE ARBI TRATOR

The <claim in the case at hand is for the anount of $1,523.32.
The Union subnmits that that amount is payable to the grievor in
the form of nmmintenance of earnings protection under article 8.9
of the Enploynment Security and |Income Mintenance Agreenent
(ESIMA). It submits that the grievor is so entitled by reason of
the dovetailing of four enployees into the seniority |list under
col l ective agreenent 5.62, by reason of a t echnol ogi cal
operational or organizational change.



Implicit in the position advanced by the Union is that the
grievor is entitled to the protection of article 8.9 of the
ESIMA. It provides, in part, as follows:

"8.9 An enpl oyee whose rate of pay is reduced by $11.00 or
nor e per week, by reason of being displaced due to a
t echnol ogi cal , operational or organizational change, will
continue to be paid at the basic weekly or hourly rate applicable
to the position permanently held at the time of the change
providing that, in the exercise of seniority, he;

"(a) first accepts the highest-rated position at hi s
| ocation to which his seniority and qualifications entitle him
or

"(b) if no position is available at their location they
accept the highest-rated position on his basic seniority
territory to which his seniority and qualifications entitle him™"

On a careful review of the material before ne | am conpelled
to the conclusion that the above provisions were not intended to
have application to an enployee in the circunstances of M.
Evong. It is common ground that at all material times M. Evong
wor ked pursuant to what is characterized as a "hiring hall”
arrangenent, even though he was classified as belonging to a
"core" group of enployees, as distinguished fromregul ar assigned
and seasonal enployees. It is agreed that M. Evong had access to
work on an irregular basis, and that the anpunt of work avail abl e
to hi mwas dependent on a nunber of factors, including the anount
of work comng through the port of Halifax, the anmpunt of work
cl ai mred by enpl oyees senior to the grievor, and the grievor's own
willingness to bid for such work as was available, on a day to
day basis. Under those working conditions M. Evong was
tantamount to a spare board enployee with no guarantee of
earnings and no strict obligations in respect of cal l'i ng
procedures or his own availability. H's earnings could, and did,
fluctuate w dely, dependent on all of the factors described
above.

On what basis could M. Evong therefore be said to fit wthin
the contenplation of article 8.9 of the ESIMA? As is evident from
t he | anguage of that provision, it intends to provide protections
for an enployee " whose rate of pay is reduced by $11.00 or
nore per week" by reason of displacenent. In the case at hand it
cannot be said that M. Evong was displaced into a |lower rate of
pay by any technological, operational or organizational change.
At nost, his opportunities for work were reduced by the
introduction into the seniority |ist of additional enployees who
were thenmselves the subject of an article 8 notice. Wien regard
is had to all of the provisions of article 8 of the ESIMA, and in
particular to the workings of article 8.9, the Arbitrator is
conpelled to conclude that the provisions of that article were
not intended to apply in the circunstances which obtain in
respect of M. Evong. Mreover, | amsatisfied that certain prior
paynments nmde to the grievor, purporting to be in the nature of
mai nt enance of earnings paynents, were disbursed in error, as
submtted by the Conpany's representatives. In the result, the
Arbitrator can find no violation of the provisions of the
collective agreement or of the the ESIMA, nor any basis upon
which to order the paynent of rmaintenance of basic rates
protection to M. Evong, as clai ned.

For the foregoing reasons the grievance nust be di sm ssed.



17 March 1995

M CHEL G PI CHER
ARBI TRATOR



