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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2592

Heard in Montreal, Tuesday, 14 March 1995

concerni ng

Canadi an National Railway Conpany

and

Br ot her hood of Mai ntenance of Way Enpl oyees

Dl SPUTE:

The effect of Article 8 changes on enpl oyees on temporary |ay-
of f at date of inplenentation.

JO NT STATEMENT OF | SSUE

On July 18, 1994 the Conpany inplenented a reorgani zation of
its engineering forces. The position of the Conpany during this
reorgani zation was that enployees on tenporary |lay-off at the
time of inplenmentation would not be eligible for enploynent
security benefits.

The Union contends that: enpl oyees who are on tenporary |ay-
off on the date of issuance of the article 8 change are, if
qualified under the ESIMP, fully eligible to receive the benefits
of article 8 protection.

The Union requests that: the Arbitrator find in its favour and
declare that enpl oyees on tenporary lay-off at the tine of the
article 8 change are entitled to full article 8 benefits.

The Conpany denies the Union's contentions and declines the
Uni on's request.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) R A Bowden (SGDb.) M M Boyle

System Federation General Chairman for: Assistant Vice-
Presi dent, Labour Rel ations

There appeared on behal f of the Conpany:

M Hughes — System Labour Relations Oficer, Mntrea

W Agnew — Regi onal Manager, Labour Rel ations, Mncton
|. Steeves - District Manager, Moncton

J. C. McDonnell — Counsel, Toronto

And on behal f of the Brotherhood:

D. Brown — Seni or Counsel, Otawa

R A Bowden- System Federation General Chairman, Otawa

G Schnei der— System Federati on General Chairman, W nni peg

P. Davi dson — Counsel, Otawa

AWARD OF THE ARBI TRATOR

The Arbitrator has substantial difficulty with the position
advanced by the Brotherhood in this case. It submits, that
enpl oyees who are laid off, and whose opportunities for recall to
work are di m ni shed by reason of a technol ogical, operational or
organi zati onal change which gives rise to an article 8 notice
under the terns of the Enployment Security and Incone Miintenance
Agreement (ESIMA) are thenselves entitled to enploynent security
protection within the ternms of that agreenent.

When an article 8 notice issues, a nunber of procedures
follow, within the terns of the ESIMA. Initially, the parties are
to negotiate with a viewto mninmizing the adverse effects on
enpl oyees. That is reflected in article 8.4 which provides as
fol |l ows:

"8.4 Upon request the parties shall negotiate on itens,
ot her than those specifically dealt with in The Plan, with a view



to further minimzing the adverse effects on enployees. Such
measures, for exanple, may be related to exercise of seniority
rights, or such other mtters as may be appropriate in the
circunstances, but shall not include any item already provided
for in The Plan."

Article 8.1 itself speaks to the obligation of the Conpany to
give not Iless than four nonths' notice "... wth a ful
description thereof and wth appropriate details as to the
consequent changes in working conditions and the expected nunber
of enployees who woul d be adversely affected."” The ESIMA itself
further contains a nunber of provisions which are fashioned to
mnimze the adverse inpact of changes upon enployees. These
include elements such as the mamintenance of basic rates and
severance paynents.

If the Brotherhood is correct in its position, an enpl oyee who
is at home on layoff would, upon the event of an article 8
notice, imediately revert to receiving full pay and benefits,
al though he or she would not return to active work. This, the
Br ot her hood argues, is by reason of the consequent adverse inpact
upon the laid off enployee as regards his or her chances of
recall, as a result of the technological, operational or
organi zati onal change i nplenmented by the Conpany. The Brotherhood
submts that there is nothing within the | anguage of the ESIMA to
specifically exclude laid off enployees fromits protections. In
this regard it distinguishes the treatnent of casual and part-
time enployees who are excluded from the provisions of the
agreenent by virtue of article 11.2. The Brotherhood further
refers to article 7.1 of the ESIMA which provides as follows:

"7.1 Subj ect to the provisions of this article, and in the
application of article 8.1 of The Plan, an enployee wll have
enpl oyment security when he has conpleted 8 years of cunul ative
conpensated service wth the Conpany. An enployee on |aid-off
status on the following dates will not be entitled to enpl oynent
security under the provisions of this article until recalled to
servi ce.

"Lai d-of f status For Enmpl oyees
formerly covered by the
"18 June 1985 Associ at ed Non- Oper ati ng

Rai | way Unions (The Plan dated
18 June 1985)

"11 April 1988 Rai | Canada Traffic
Controllers (Article 31,
Agr eenment 7.1;

Article 30, Agreenent 7.3)"

Counsel for the Brotherhood submits that the f or egoi ng
provi si on suggests that the parties addressed their mnd to the
status of laid off enployees and excluded only those laid off
enpl oyees described in article 7.1 for the purposes of the
application of the enploynent security protections of t he
agreement .

The Arbitrator cannot agree. As explained by the Conpany's
representative, the reference to the two categories of laid off
enpl oyees found in article 7.1 of the ESIMA has as its sole
purpose to clarify that enpl oyees who were on lay off at the
dates in question could not invoke retroactive entitlenment to the
protections of the agreement. It cannot, on its face, be



reasonably interpreted as an inplicit acceptance on the part of
the parties to the ESIMA that all other laid off enployees woul d,
wi thout qualification, be entitled to the full protections of
enpl oyment security in the event of an article 8 notice during
the currency of their lay off.

Enpl oyees who are laid off by the Conpany by reason of such
factors as declines in traffic cannot invoke the protections of
t he ESIMA, although they may have certain other lay off
protections or entitlenments. Enploynent security is available to
active enployees as a protection against lay off by reason of any
action on the part of the Conpany which is wthin its own
control, by way of technol ogical, operational or organizationa
change. That distinction is critical to an understanding of the
ESI MA as a whole. Absent clear and uneqi vocal |anguage to justify
it, the Arbitrator fails to understand by what rationale an
enpl oyee who is laid off by reason of a decline in work beyond
the Conmpany's control is to be effectively returned to full pay
and benefits status by reason of a subsequent article 8 notice in
relation to a technol ogical, operational or organizational change
whi ch takes place when the enployee in question is no |longer at
wor K.

Issues simlar to that raised in the instant case have been
considered previously by boards of arbitration in the railway
i ndustry. It is particularly instructive to exam ne the different
| anguage of the ESIMA considered by the Arbitrator in SHP-295
between the Canadian National Railway Conpany and |nternationa
Associ ation of Machinists and Aerospace Workers, an award dated
Decenber 7, 1989. The | anguage of article 7.2 of the ESIMA in the
case presently before the Arbitrator reads as foll ows:

7.2 An enpl oyee who has enploynent security wunder the
provisions of this article will not be subjected to |ayoff as the
result of a change introduced through the application of article
8.1 of The Plan."

Article 7.2 of the ESIMP considered in the Machinists case
read as foll ows:

7.2 An enpl oyee who has enploynent security wunder the
provisions of this article will not be subjected to |layoff or
continuing layoff as the result of a change introduced through
the application of article 8.1 of The Plan. (enphasis added)"

As can be seen fromthe above, the ESI MP which was the subject
of SHP-295 contained specific |anguage relating to an enployee
with enploynment security being subjected to "continuing |ayoff"
as a result of an article 8 notice. The phrase "continuing
| ayoff" does not appear in article 7.2 of the instant ESIMA At
pp. 5-6 of SHP-295 the Arbitrator conments, in part, as follows:

" The words "continuing |ayoff" appearing in article 7.2 of
the Plan nust be taken to nean a |layoff which is ongoing as at
the effective date of the Article 8 notice. In that circunstance,
for exanple, an enployee with enploynent security who was already
laid off for reasons other than technol ogical, operational or
organi zational change retains the right to assert his or her
enpl oynment security, subj ect al ways to t he procedura
requi renents of the Plan."

As the foregoing passage indicates, by the adoption of sinilar
| anguage to that found in the Machinists ESIMP the parties could
have specifically provided for the protection of enployees who
would be required to undergo the continuation of a |ayoff by



reason of an article 8 notice. They have not done so, and bearing
in mnd that the Enployer in the case at hand is one and the
same, there is little reason to conclude that the parties onmtted
any reference to "continuing layoff" w thout appreciating the
consequences of the wordi ng adopt ed.

From a purposive standpoint, it 1is not wunreasonable to
conclude that the parties did not intend laid off enployees to
revert to enpl oynent security status, absent cl ear and
unequi vocal |anguage in the terns of their agreement to reflect
such a condition. Prior cases confirma tendency of parties
generally to circunscribe enploynment security or job security
protections. As was noted in Ad Hoc 322, an arbitration award
between the Canadian National Railway Conpany and the United
Transportation Union dated June 22, 1993 in relation t he
application of the material change provisions of the <collective
agreenent there under consideration the Arbitrator conmented:

"The terns of article 79, and both the negotiated and
arbitrated settlements which have been made under that provision,
contenpl ate that enpl oyees who suffer materially adverse effects
are those who are directly inpacted, in that their earnings or
wor k opportunities are imediately affected, t hr ough t he
operation of the abolishnments and the ensuing chain of job
di spl acenents. Inpacts such as denotion, a reduction in working
hours, relocation and the |ike are those which are intended to be
addressed by the protective provisions of article 79. |Its
provi sions are not intended to extend so far as to cover persons
whose wor ki ng circunstances do not change, and who rmay or nmay not
be affected in their long termcareer advancenent. It would, in
the arbitrator's view, require clear and unequivocal |anguage in
the terms of the collective agreenent to suggest that the parties
woul d have intended such a broad and open-ended form of
protection, or such a counterintuitive definition of "materially
adverse effects" wthin the neaning of article 79.1 of their
col l ective agreenent. No such |anguage is to be found in article
79.1"

Simlarly, this Ofice dealt with the rights of laid off
enployees in the sinmlar context of an article J notice in
relation to an agreenment between VIA Rail Canada Inc. and
Canadi an Brot herhood of Railway, Transport & General Wrkers, in
CROA 2148. In that award the foll ow ng appears:

"... A review of the terns of the instant Special Agreenent
negoti ated between the Brotherhood and the Corporation gives a
clear indication of the parties’ understanding of which enpl oyees
would be viewed as adversely affected within the neaning of
Article J of the agreenent. Repeatedly the various benefits
described wthin the agreenent are said to be available to
enpl oyees whose positions are abolished due to the Article J
notice or who are displaced by a senior enployee (see, e.g.
Articles A1, A2, C1l, E1and G1).

“In the instant case the evidence establishes that Ms. Gaudet
was not able to hold regular work prior to January 15, 1990. She
did not hold a position which was abolished nor was she di spl aced
as a result of the Article J notice. Wiile it may be, as the
Brot herhood submits, that she was not at the tine a part-tine
enpl oyee within the contenplation of Article 12.7(a) and
therefore did not fall within the class of enployees excluded
from the provisions of the Suppl enental Agreenent which governs



enpl oyment security (see Article 11.1) (an issue on which | nake
no finding), | amsatisfied that in the circunstances she nust,
for the reasons reflected in the award of Arbitrator Weatherill,
be found to be an enpl oyee who was not adversely affected by the
Article J notice wthin the intended neaning of that phrase
contenpl ated by the Special Agreenent.”

The principle that the protection of agreenents such as the
ESIMA and special agreements negotiated for the protection of
enpl oyees adversely inpacted by Conpany actions should not extend
unduly to enployees indirectly or renotely inpacted was first
articulated by Arbitrator Weatherill in Ad Hoc 126 which invol ved
t he application of a special agreement wunder the Railway
Passenger Services Adjustnment Assistance Regulations between
Canadi an Pacific Limted and the United Transportation Union. In
that award he conmented, in part, as foll ows:

" The cases of those whose positions were abolished and who
were unable to hold other jobs are clear, as are the cases of
t hose di spl aced by the exercise of seniority in such
circumstances. It is, however, not clear that persons who did not
hold regular positions should be said to be “adversely affected”
wi thin the neaning of the Special Agreenent, where the effect of
their work or earnings is only indirect. Wile, in a general way,
such persons nmmy appear to be “affected” by the change (as, in a
general way, were nany others), they do not, in nmy view, cone
within the class of those contenplated by the Special Agreenent
as entitled to benefits."

In the result, both on the | anguage of the ESIMA and on the
basis of established principle, the Arbitrator is satisfied that
t he position argued by the Brotherhood in the case at hand cannot
succeed. The ESIMA does not, on its face, contain |anguage such
as that found in other agreenments which would insulate an
enpl oyee with enployment security status from "continuing
layoff", such as was found in the Machinists' case referred to
above. The different |anguage adopted by the parties in the case
at hand suggests a different intention, and a different result.

That, nmoreover, is consistent with the reasoning previously
applied by boards of arbitration examning the anbit of
protection under speci al agreenents and mat eri al change

provisions sinmlar to the provisions of the ESIMA in the case at
hand, as reflected in CROA 2148 and Ad Hoc 126.

The Arbitrator appreciates the concern which nptivates the
Brot herhood's position. It argues, in part, that the Conpany can
defeat the purpose of enploynment security and the ESIMA by
structuring layoffs to precede an article 8 notice, thereby
depriving enployees of their rightful protection. The Arbitrator
does not accept that an enployer could so easily escape its
obligations. Clearly, if it could be established that the Conpany
artificially created a layoff, for exanple for an alleged
downturn in business when no such downturn could be proved, for
the purpose of defeating the protections of enployees in respect
of a subsequent article 8 notice, such a scheme nust be found to
be in violation of the protections of the ESIMA. An enployer
cannot, by the exercise of bad faith, achieve indirectly that
which it cannot do directly under the contracts which bind it.
There s no suggestion of such an intention in this case, and
there is little reason to believe that the Conpany would
knowi ngly or deliberately engage is such a course of conduct.



For all of the foregoing reasons the grievance nust be
di sm ssed.

17 March 1995
M CHEL G. PI CHER
ARBI TRATOR




