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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2596
Heard in Montreal, Wednesday, 15 March 1995
concerni ng
Canadi an Pacific Linmited
and
Canadi an Council of Railway Operating Unions (Brotherhood of
Loconpoti ve Engi neers)

Dl SPUTE:
The Company's refusal of a Conductor Only Separation All owance
for Loconotive Engineer J.M Caldwell, Thunder Bay, Ontario.

JO NT STATEMENT OF | SSUE

On April 15, 1993, Loconotive Engineer J.M Caldwell applied
in witing for the Conductor Only Separation Allowance in
accordance with the Conductor Only Agreenent.

On April 19, 1993, the Conpany declined the application
pendi ng the outcne of crimnal charges against Loconotive
Engi nneer Cal dwel |

The Brotherhood requests that Loconpotive Engi neer Cal dwell be
afforded the benefits of the Conductor Only Agreenent of
$70, 000. 00 with accrued interest.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) D. C Curtis (SGD.) M E. Keiran

Gener al Chai rman for: Gener al Manager , Operations &
Mai nt enance

There appeared on behal f of the Conpany:

L. Guenther — Labour Relations O ficer, Vancouver

L. G Wnslow — Manager, Labour Rel atins, Mntrea

And on behal f of the Brotherhood:

D. C. Curtis— General Chairman, Calgary

T. G Hucker— National Vice-President, Otawa
L. H dson — President, UTU, Otawa

R. S. McKenna — General Chairman, Otawa

Wn FostOer — Vice-General Chairman, London

J. Fraser — Local Chairman, Thunder Bay

J. Fl egel — Seni or Vice-General Chairnman, Saskatoon

AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes that on Apri
15, 1993 Loconotive Engineer Caldwell did apply for a separation
allowance in accordance with the Conductor Only Agreenent. His
request was not refused. However, the Conpany decided to delay
consideration of his request pending the outcone of «crimna
charges of attenmpted nurder then pending against Loconotive

Engi neer Caldwell, which eventually lead to his conviction and
i ncarceration on a reduced charge.

The mat eri al before the Arbitrator establishes, beyond
controversy, that subsequent to April 15, 1993 M. Cal dwel

changed his mnd about retiring. The evidence before t he
Arbitrator confirnms that on June 1, 1993, during the course of a
di sciplinary investigation being conducted by the Conpany, in
answer to a question with respect to his previous request to take
severance, M. Caldwell|l stated: "At the tinme | w shed to sever
requested to do so. Since that tine | have changed my m nd.



wi sh to remain an enpl oyee of CP Rail."

In the Arbitrator's view the above comment nust fairly be
construed as a revocation of the grievor's prior request of April
15, 1993 for separation under the Conductor Only Agreenent . The
record thereafter is devoid of any indication of M. Caldwell
havi ng made a renewed application or request at any tine prior to
his ternmnation. On that basis the Arbitrator is satisfied that
there is no valid claimwhich can now be made nmade on behal f of
M. Caldwell for participation in the separation program offered
under the Conductor Only Agreenent. Having wthdrawn his request,
wi t hout any qualifications, on June 1, 1993, he cannot now revive
it by reason of his subsequent discharge.

For the foregoing reasons the grievance nust be di sm ssed.

17 March 1995
M CHEL G. PI CHER
ARBI TRATOR




