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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2599

Heard in Montreal, Thursday, 16 March 1995

concerni ng

Canadi an National Railway Conpany

and

Canadi an Council of Railway Operating Unions (Brotherhood of
Loconpoti ve Engi neers)

Dl SPUTE:

Time clains subnmtted by Locomptive Engineers R King and J.
Tierney for handling radios at Gshawa Yard, Don Yard and Mal port
Yar d.

JO NT STATEMENT OF | SSUE

As a result of the congestion on the radio channels at Oshawa,
Don Yard and Malport Yard, newradios wth four additiona
channels were provided for yard | oconptives assigned to these
| ocations. Loconotive Engineers King and Tierney have subnitted
clains for paynent for handling the radios and/or batteries at
t hese | ocati ons.

The Brotherhood contends that the clains are valid and should
be paid in accordance wth Section "C' of Appendix "C' to
agreenent 1.1 for duties not delineated in Section "B" of
Appendi x "C"

The Brotherhood further contends that as enployees in other
| ocations are nonetarily conpensated for such duties, Loconptive
Engi neers King and Tierney shoul d be conpensated accordi ngly.

The Conpany has denied the claim

FOR THE BROTHERHOOD: FOR THE COMPANY

(SGD.) C Ham Iton(SGD.) M Heal ey

There appeared on behal f of the Conpany:

J. P. Krawec—- System Labour Relations O ficer, Mntrea

D. W Coughlin — Manager, Labour Rel ations, Montrea

D. Gagné — System Labour Rel ations O ficer, Mntrea

And on behal f of the Brotherhood:

C. Ham Iton — Ceneral Chairman, Toronto

AWARD OF THE ARBI TRATOR

It does not appear disputed that the extra radios which are
the subject of this dispute would, in the normal course, be
serviced by nmaintenance staff. In other words, the nmaintenance
staff would nornmally be responsible for obtaining, inserting and
renmoving batteries fromthe radios in question. As the three
| ocations do not, however, have naintenance staff available to
perform these functions, they are performed by |oconptive
engi neers, normally in conjunction with their preparatory tinme at
t he commencement of a tour of duty.

The performing of additional duties by |oconotive engineers at
| ocati ons where mai ntenance staff are not avail able has been the
subj ect of considerable negotiation between the parties over the
years. It resulted in the execution of Appendix C to the
collective agreenment, and the further «clarification of that
docunment provided in Addendum 57C. Section B of Appendix C
provi des an exhaustive list of duties which |oconotive engineers
are required to perform as part of their normal duties in
relation to preparatory and final inspection tine. It my be
noted that the list in question involves checking equi pnent such



as flagging devices, and appliances such as fire extinguishers.
There is no specific reference within section Bto radios or
rel ated radi o equi pment. Section B of Appendix C further contains
the foll ow ng passage:

"There have been several instances since the issuance of the
System Bulletin in April 1962 where | oconptive engineers have
guestioned the type of duties required of themon the basis that
the duties differed fromthose |isted and reproduced in this
Section B. The clains or protests which have been reviewed cane
within two categories.

"1 If duties which a |oconotive engineer is required to
perform when taking charge of or releasing an engine are not
clearly delineated in the SystemBulletin, additional time over
and above the 10 or 15 minutes arbitrary, should be paid for the
performance of these even if they can be conpleted wthin the
allotted tinme all owance; or

"2. A locomotive engineer cannot be required to perform
duties other than those listed.
"The listed duties established basic mniml duties required

of locomotive engineers wunder normal conditions when taking
charge of or before |eaving engines. However, it is recognized
that additional work m ght on occasion arise in connection wth
the performance of these duties. Defects or abnormalities may be
noted during the performance of these duties, and corrective
action on the part of the |oconptive engi neer nmay be required. In
either event if the tinme required for the performance of these
duties exceeds the arbitrary allowance, the | oconotive engineer

will be conpensated for all such excess time on the nminute basis
until the duties are conpl eted.
"It is also recognized that the performance of the Ilisted

duties may differ fromtime to tinme because of the many types of
| oconpti ves, appliances and operations. On this basis, therefore,
the duties listed as being requirenents under preparatory and
final inspection tinme are basic and the System Bulletin duties
reproduced in this Section B do not attenpt to deal wth the
manner in which they mght be perforned."

Section C of Appendix C deals with the performance of duties
by |ocomptive engineers other than those which are normally
required to be perforned, and are delineated in Section B, wth
particular regard to |ocations where maintenance staff is not
available. It provides, in part, as foll ows:

"At points where equi pnent nmintenance staff is not avail able,
when duties other than those delineated in Section B hereof or
those arising therefrom are perfornmed by | oconptive engineers,
the Conpany will pay for the tine so occupied on the mnute basis
over and above time paid for other service. In other words the
Conpany mmy require a |oconotive engineer to report for duty in
advance of the normal time required to report for duty and pay
for such time or if the other duties are perforned after the
| oconptive engineer conmes on duty he will be paid for all such
reasonable tine in addition to pay for other service. The duties
here referred to can broadly be described as those which are
essential in order that a train may proceed without unnecessary
del ay.

"The duties specified in Section B hereof are related solely
to the preparatory and inspection portion of the tour of duty.



Therefore both the duties specified in Section B and those
referred to in this Section C are confined to the points at
whi ch, and the period of tinme during which, |oconotive engineers
take charge of or release an engi ne under normal conditions.”

Addendum 57C to the coll ective agreenent was added, because of
apparent differences between the parties wth respect to the
application of Appendix C of the collective agreenent. |In the
form of a letter dated June 21, 1989, Addendum 57C reads, in
part, as foll ows:

"During the current round of negotiations, the Brotherhood
sought clarification with respect to additional conpensati on when
| oconoti ve engi neers performcertain work not normally associ ated
with their tour of duty as provided in Appendix C of Agreenent
1.1 and Addendum 31 of Agreenent 1.2.

“In this regard, the Conpany infornmed you that Section B of
the aforenenti oned Appendi x C and Addendum 31 outlines the duties
of loconotive engineers during preparatory and final inspection
time. Section C provides for additional paynent when duties other
than those specifically designated in Section B are perforned at
points where nmintenance staff is not available. As stated in
Section C, the duties referred to can be broadly described as
those which are essential in order that the train can proceed
Wi t hout unnecessary del ay.

“I'n sunmary, at points where equi pment nai ntenance staff s
not available, when duties other than those outlined in Section
B, are perfornmed by |oconptive engineers, they will be paid for
time so occupied, on the minute basis, over and above time paid
for other service even though this might result in duplicate
paynment . "

The issue in the instant case becomes whet her the servicing of
the extra radios utilized at Oshawa, Don Yard and Ml port Yard
falls wthin the purview of Section B of Appendix C, as part of
the normal and expected duties to be perforned by a |oconpotive
engi neer or whether, as the Brotherhood clains, that work is
over and above normal preparatory and inspection tinme work, to be
paid in accordance with Section C. In support of its position the
Br ot herhood stresses that paynents of the kind sought in the
i nstant case have been paid by the Conpany at Turcot Yard in
Montreal, at the rate of ten m nutes.

The Conpany relies, in substantial part, on the concluding
paragraphs of Section B of Appendix C. It places particular
enphasis on the reference within that part of the appendix to
“... the many types of |oconotives, appliances and operations."
It submits that the radios in question are "appliances" wthin
the contenplation of Section B, and the servicing of them should
be seen as a normal part of preparatory tine, save where
extraordinary circunstances would require a |oconotive engineer
to performwork beyond the anticipated tine.

Upon a review of the provisions of Appendix C, and in
particular the |[|anguage of Addendum 57C, the Arbitrator cannot
accept the position of the Conpany. The servicing of radios forns
no part of the listed duties enunerated in Section B of Appendi x

C. It is notewrthy, however, that other equipnment, such as
material wused for flagging, and appliances such as fire
extingui shers, are specifically nentioned. On balance, | am

satisfied that the parties did not intend that the transporting



and installing of radio batteries on an extra radio in the cab of
a loconotive, at points where nmintenance staff are not enpl oyed
should be treated as part of the normal preparatory and
i nspection duties of a |oconotive engineer. In the result, that
work is to be paid, in accordance with the final paragraph of
Addendum 57C, on the minute basis, over and above tinme paid for
ot her service even though this mght result in duplicate paynment.

The next question, however, relates to the amount of tine
properly expended in relation to the clainms bef ore t he

Arbitrator. | amnot satisfied, on the evidence before ne, that
t he claims in question are necessarily correct. In t he
circunstances | deemit appropriate to remt the matter to the

parties for the purposes of determ ning the appropriate |evel of
conpensation, and retain jurisdiction in the event of their
inability to agree. For the purposes of their deliberations,
however, t hey should appreciate that the Arbitrator has
difficulty, in the circunstances of this case, in seeing how the
time expended in relation to servicing the radios could have
exceeded five mnutes on any particular tour of duty.

For the foregoing reasons, and subject to the foregoing
comments in respect of conpensation, the grievances are all owed.

17 March 1995
M CHEL G. PI CHER
ARBI TRATOR




