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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2600

Heard in Montreal, Tuesday, 11 April 1995

concerni ng

Canadi an National Railway Conpany

and

Br ot her hood of Mai ntenance of Way Enpl oyees

ex parte

Dl SPUTE:

15 denerits assessed to D.A  McFarl ane for al | eged
unaut hori zed use of a Conpany vehicle.

Br ot her hood' s STATEMENT OF | SSUE

On June 2, 1994, the grievor used a Conpany vehicle to renpve
garbage fromw thin the confines of Conpany property.

The Union contends that: 1.) The grievor used the truck in
gquestion only and conpletely on Conpany property; 2.) Both the
grievor's foreman and his supervisor were aware that he was
operating the truck in the nmanner that he did; 3.) The grievor
was investigated twice for the same incident in violation of the
procedural aspects of article 18.2; 4) The grievor was unjustly
dealt with in violation of article 18.6 of agreenent 10.1 and the
di scipline assessed was excessive and unwarranted in t he
ci rcumnst ances.

The Union requests that: That the 15 denerits be renmoved from
the grievor's record and that he be returned forthwith to his
previous position wthout Iloss of seniority and wth ful
conpensation for all |osses incurred.

The Company denies the Union's contentions and declines the
Uni on' s request.

FOR THE BROTHERHOOD:

(SGD.) R A Bowden

General Chairman

There appeared on behal f of the Conpany:

J. C. McDonnell - Counsel, Toronto

N. Di onne — Manager, System Labour Rel ations, Montrea
C. Morgan — Labour Relations O ficer, Toronto

N. Thomas — Manager, Train Services, Toronto

R. Ditomaso — Track Supervisor, Toronto

G Rideout - Assistant Track Supervisor, Toronto

T. Storey — CN Special Agent, Toronto

And on behal f of the Brotherhood:

P. Davi dson — Counsel, Otawa

R. Philips - General Chairman, Toronto

A. Trudel — Ceneral Chairman, Mntrea

AWARD OF THE ARBI TRATOR

The Company assessed fifteen denmerits against the grievor for
allegedly driving a Conpany truck to a beer store where he
purchased a quantity of beer, which it alleges he possessed and
consumed in violation of Rule G The Rule G violation, which
resulted in the grievor's discharge, is the subject of a separate
award which reviews the evidence in greater detail (see CROA
2601). For reasons related in that award, the Arbitrator finds
that the Conpany has satisfied the burden of proof, and that, on
the bal ance of probabilities, M. McFarlane did drive a Conpany
vehicle to a beer store in the vicinity of King and Dufferin
Streets in Toronto, on June 2, 1994. He plainly did so without



aut horization, and indeed while his driver's |licence was under
suspension. In the circunstances | am satisfied that t he
assessnent of fifteen denmerits is appropriate.

The Brotherhood further submits that the grievor was wunfairly
investigated. In this regard it submits that he was detained
after work for questioning in relation to the alleged Rule G
violation. The Brotherhood submits that M. McFarlane was
deprived of his rights under section 10 of the Canadian Charter
of Rights and Freedons in that he was denied the right, on arrest
or detention, to retain and instruct counsel, and to be advised
of his right to do so.

Assumi ng, w thout finding, that the Charter can be invoked in
such a circunstance, the Arbitrator is unable to find that M.
MacFar| ane was ever detained or arrested within the contenplation
of section 10 of the Canadian Charter of Rights and Freedons.
While it is true that he was instructed by his supervisor, M.
Ri deout, to rermain at the work place after work to answer sone
gquestions, and that he was al so questioned by three nenbers of
the CN Police who attended at the work place, there is no
evidence on the record that M. MacFarl ane was ever prevented
from |eaving, or indeed that he ever requested to do so. Mre
fundanmentally, if it were necessary to so decide, absent any
judicial authority to the contrary, it would not appear to the
Arbitrator that the Charter can extend to give to an enpl oyee the
right to be told that he is entitled to retain the services of a
| awyer during the course of questions being put to himby his or
her work place supervisor. If the grievor had been arrested or
detai ned by the CN Police Charter protection nmight well attach in
relation to any crimnal charges which mght have ensued. No
charges were l|laid, however, nor, for the reasons related above,
can | find that the grievor was in fact arrested or detained in
the sense contenpl ated by section 10 of the Charter. Finally, the
Arbitrator cannot find that the general method of disciplinary
i nvestigation enployed by the Conpany violated article 18 of the
col l ective agreenent, or that the grievor was unjustly dealt with
contrary to the provisions of that article.

For these reasons the grievance nust be di sm ssed.

April 20,1995 (original signed by)
M CHEL G. PI CHER
ARBI TRATOR



