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CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2605

Heard in Montreal, Wednesday, 12 April 1995

concerni ng

Canadi an National Railway Conpany

and

National Autonobile, Aerospace, Transportation and GCeneral
Wor kers Uni on of Canada [ CAW CANADA]

Dl SPUTE:

Seniority date to be accorded D.J. Wall bank, B.A Lorett, A
Di Nunzio and J. Gabriel enployed as Dispatchers at Branpton
Internmodal Terminal and governed by the supplenmental collective
agreenent governi ng enpl oyees of CN Internodal.

JO NT STATEMENT OF | SSUE

On Decenber 2, 1994, the supplenental agreenment governing
enpl oyees of CN Internodal cane into effect on the Great Lakes
Regi on.

In signing the supplemental collective agreenent, the parties
agreed that the work of truck dispatch would fall under the scope
of the supplenental collective agreenent and woul d be perforned
by enpl oyees working in the classification of Dispatcher

Prior to the effective date, the four enployees cited herein
had worked in the managenent capacity of Equi pnent Controllers
and, in that capacity, had perfornmed the work of truck dispatch
which now falls under the scope of the supplenental collective
agreenent. These enployees are now covered by the supplenenta
col l ective agr eenent and work in the classification of

Di spat cher
Par agraph 7.12 of the supplenental collective agreenent reads:
7.12 The seniority status of an enployee transferred wth

their work froma staff not covered by this collective agreenent
to a staff covered by this collective agreenent shall be deci ded
by mutual agreenent between the proper officer of the Conpany and
t he Regi onal Vice-President of the Brotherhood. The basis of such
decision shall be the seniority to which they would have been
entitled had their service on such other staff been governed by
the terms of this collective agreenent.

The parties have not been able to attain nutual agreenent as
to the seniority status of the four enployees cited herein.

It is the Conpany's position that these enployees nust be
accorded seniority as if their previous service performng the
work of truck dispatch had been governed by the terns of the
col l ective agreenent.

The Uni on di sagrees.

The parties to this dispute are requesting that the Arbitrator
rule on the issue of the seniority of the four enployees,
consistent with the provisions of paragraph 7.12 of t he
suppl enental collective agreenent, and agree that his decision
shall be final and binding.

FOR THE UNI ON: FOR THE COMPANY:

(SGD.) A S. Wepruk (SGD.) J. B. Bart

Nat i onal Coordi nator Manager, Labour Rel ations

There appeared on behal f of the Conpany:

J. B. Bart — Manager, Labour Rel ations - Marketing, Mntrea

R. Faucher — Labour Relations O ficer — Marketing, Montrea

And on behal f of the Union:



R Chapman - Local Chairman, Toronto

K. Goul et — Grievance O ficer, Toronto

AWARD OF THE ARBI TRATOR

The instant grievance turns upon the application of article
7.12 of the supplenental agreenment which governs the terns and
condi tions of enploynment of bargaining unit enployees in
i nternodal service. It is common ground that the dispute relates
only to grievors Wall bank, Lorett and Gabriel, as M. D Nunzio
has | eft the enploynent of the Conpany.

The enploynment history of the grievors is not in dispute. M.
Wal | bank was first hired as a new enmployee under collective
agreenent 5.1 on Cctober 2, 1972. On April 28, 1986 he was
pr onot ed to a permanent rmanagenent position of Equi prent
Controller at the Branpton Internodal Terminal (BIT) performng
truck dispatch. By reason of his departure from the bargaining
unit under <collective agreenent 5.1 he ceased accunulating
seniority under that agreement effective April 28, 1988. On Apri
28, 1991 he lost all seniority accunul ated under agreenent 5.1,
by reason of the application of article 11.9 of that agreement.
On Decenber 2, 1994 he was transferred to the bargaining wunit,
and assigned to the newy established position of Dispatcher. On
the basis of the evidence the Arbitrator is satisfied that the
work performed in the bargaining unit position is identical to
the work which M. Wallbank performed as an Equi pnent Controll er
and that it can fairly be said that he transferred to the
bargaining unit with his work.

Ms. Lorett was hired on Cctober 1972 as a Carload Clerk under
collective agreenent 5.1. On Decenmber 14, 1984 she was pronoted
to an tenporary non-schedul ed position of Analyst. Thereafter, on
February 1, 1986 she was prompted to the permanent nanagenent
position of Equipnent Controller at BIT, also performng truck
di spatch. She ceased to accunul ate seniority under agreenent 5.1
on February 1, 1988 and lost all accunul ated seniority effective
February 1, 1991. She too was transferred to the bargaining unit
with her work, in the classification of Dispatcher, effective
Decenber 2, 1994.

Ms. Gabriel was hired on Septenber 4, 1979 as a Clerk
St enogr apher under collective agreenment 5.1. On May 6, 1985 she
was pronoted to a non-schedul ed position of Senior Stenographer
She reverted to her bargaining unit position effective March 10,
1986 and, it may be noted, did so without any | oss of accunul ated
seniority. On March 3, 1989 Ms. Gabriel was prompted to the
per manent nmanagenent position of Equi pment Controller at BIT,
al so assigned to truck dispatch. She ceased accurul ati ng
seniority wunder collective agreenent 5.1 on March 3, 1991 and
| ost accumul ated seniority effective March 3, 1993. She too was
transferred to the bargaining unit wth her work, in the
classification of Dispatcher effective Decenber 2, 1994.

The issue to be resolved is whether the three enpl oyees who
are the subject of this grievance are, as the Conpany contends,
to be assigned seniority dates which refer back to their origina
date of hire with the Conpany for the purposes of t he
suppl enent al agreenent.

It is not disputed that in establishing original seniority for
seniority groups under the new suppl enental agreement the parties
agreed to accord original relative seniority on the basis of the
full enmploynment seniority of individuals. In other words, the



seniority which an enployee had under collective agreenent 5.1
woul d effectively transfer with himor her into the new seniority
group under the supplenmental agreenent. A managenent enpl oyee
transferring into the bargaining unit under the new suppl enent al
agreenent would carry original date of hire seniority into his or
her position in the bargaining unit if he or she had not
forfeited seniority by the operation of the terms of collective
agreenent 5.1. On the other hand, nenbers of the managenent staff
whose seniority under collective agreenent 5.1 had been forfeited
by the operation of that agreenment, would transfer into the
bargaining wunit under the new suppl enental agreement with the
seniority status of new hires as of the date of transfer, if
their work did not transfer with them

In the Arbitrator's view the instant matter can be resol ved on
the basis of the relatively clear |anguage of article 7.12. The
Arbitrator nust be guided by the second sentence of the article
which provides: "The basis of such decision shall be the
seniority to which they would have been entitled had their
service on such other staff been governed by the ternms of this
col l ective agreenent."”

I n t he Arbitrator's view what the f or egoi ng sent ence
contenplates is that persons who are transferred into the
bargaining unit with their work froma position not covered by
the agreenent are entitled to have the seniority standing under
the supplenental agreement which they would have if their
previ ous service not under the collective agreenment was treated
as though it had been under it. In the case of M. \Wallbank
therefore, the tinme which he worked as an equi pnent controller at
BIT should be treated as time worked under the «collective
agreement. If that is so, he should not, in the Arbitrator's
view, be viewed as having forfeited his seniority for the
pur poses of deternmining his relative seniority standi ng under the
suppl enental agreenent. Had his work as an equi pment controller
commencing in April of 1986 been treated as work within the
bargaining unit he would not have lost his seniority under
collective agreement 5.1. |If the sequence of his enploynment is
viewed in a manner consistent with the |anguage of article 7.12,
he must be treated as an enpl oyee who has continuous seniority
from October 2, 1972 for the purposes of deternmining his
seniority wunder the supplenental agreenment. To use the |anguage
of the final sentence of article 7.12, had M. Wallbank's service
on the equi pment controller job been governed by the terns of the
suppl enental agreenent, he woul d have been entitled to seniority
dating from October 2, 1972. On that basis, the Arbitrator is
satisfied that the position advanced by the Conpany is correct as
regards M. Wall bank.

Based on the sane reasoning, the Arbitrator accepts the
position of the Conpany in respect of Ms. Lorett, whose seniority
date for the purposes of the supplenental agreenent shall be
October 10, 1972 and Ms. Gabriel, who shall have a seniority date
of Septenber 4, 1979.

It should be stressed that the above concl usions are based on
the agreenent of the parties with respect to back-crediting
seniority for establishing relative group seniority upon the
inception of the supplenental agreenent, and that different
principles may well govern the seniority status of future
transfers.



April 20,1995 (original signed by)
M CHEL G PI CHER
ARBI TRATOR



